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I. Part I, Section H – Special Contract Requirements, is changed as follows: 
 

A. Delete Clause H-20, Management and Operating Contractor Subcontract Reporting (Sep 2015), 

and replace it with updated clause H-20, Management and Operating Contractor Subcontract 

Reporting (Nov 2017), as follows: 

 
H-20  MANAGEMENT AND OPERATING CONTRACTOR SUBCONTRACT REPORTING 

(Nov 2017)  
 
(a) Definitions. As used in this clause— 

 
“First-tier subcontract” means a subcontract awarded directly by the Contractor for the purpose of 
acquiring supplies or services (including construction) for performance of a prime contract. It does not 
include the Contractor’s supplier agreements with vendors, such as long-term arrangements for materials 
or supplies that would benefit multiple contracts and/or the costs of which are normally applied to a 
Contractor’s general and administrative expenses or indirect costs.  
 
“Management and Operating Contractor Subcontract Reporting Capability (MOSRC)” means a DOE 
system and associated processes to collect key information about Management and Operating Contractor 
first-tier subcontracts for reporting to the Small Business Administration.  
 
“Transaction” means any contract, order, other agreement or modification thereof (other than one 
involving an employer-employee relationship) entered into by the Contractor acquiring supplies or 
services (including construction) required solely for performance of the prime contract.  
 
Reporting. The Contractor shall collect and report data via MOSRC necessary for DOE to meet its agency 
reporting requirements, as determined by the Small Business Administration, in accordance with the most 
recent reporting instructions at https://energy.gov/management/downloads/mosrc-reporting-instructions. 
The Contractor shall report first-tier subcontract data in MOSRC. Classified subcontracts shall not be 
reported. Subcontracts with Controlled Unclassified Information marking shall not be reported if 
restricted by its category. Contact your Contracting Officer if uncertain of information reporting 
requirements. The MOSRC reporting requirement does not replace any other reporting requirements (e.g. 
the Electronic Subcontracting Reporting System or the FFATA Subcontracting Reporting System. 
 

 (End of Clause) 

 

B. Delete Clause H-23, Contractor Community Commitments, and replace it with updated clause H-

23, Contractor Community Commitments, as follows: 

 

H-23 CONTRACTOR COMMUNITY COMMITMENTS 
 
The Contract’s Section J Appendix M entitled “Contractor Commitments, Agreements, and 
Understandings” sets forth the Contractor’s Community Commitment Plan consistent with the 
intent of DEAR 970.5226-3, “Community Commitment”. The plan shall describe the Contractor’s 
planned activities as to how it will be a constructive partner to the communities in 
the State of Nevada. The Contractor is encouraged to consider specific performance goals around 
maximizing subcontracting to business within Nevada and Strategic Partnerships with 
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Nevada’s system of higher education.  Reasonable costs associated with the development of the plan will 
be considered allowable, while costs associated with implementing the plan are unallowable.  
 

 (End of Clause) 

 

C. Add Clause H-25, Agreements for Commercializing Technology, as follows:  

 

H-25  AGREEMENTS FOR COMMERCIALIZING TECHNOLOGY  

This H-clause authorizes the use of the mechanism: Agreements for Commercializing Technology (ACT). 

In accordance with the requirements specified in this H-clause, the M&O Contractor may conduct third 

party-sponsored research at the M&O Contractor’s risk. While the Department believes ACT has the 

potential to greatly assist in the commercialization of technologies, it also specifically recognizes that 

ACT can be used for other engagements with outside entities that are not necessary aimed at 

commercialization (e.g., technical assistance, training, studies), but which facilitate access to DOE 

facilities. In performing ACT work, the M&O Contractor may use staff and other resources associated 

with this M&O contract for the purposes of conducting technical services
1

, training, studies, performing 

research and development, and/or furthering the technology transfer mission of the Department, only 

when such work does not interfere with DOE-funded activities conducted as authorized by other parts of 

this M&O contract. The resources that may be used include Government-owned or leased facilities, 

equipment, or other property that is either in the M&O Contractor’s custody or available to the M&O 

Contractor under this M&O contract (unless specifically excluded by the Contracting Officer). For M&O 

Contractor activities conducted under authority of this H-clause, the M&O Contractor shall provide full-

cost recovery, assume indemnification and liability as provided in paragraph 9 below, and may assume 

other risks normally borne by private parties sponsoring research at the DOE national laboratories and 

production plants. In exchange for accepting such risks, or for other private consideration provided by the 

M&O Contractor, the M&O Contractor is authorized to negotiate separate ACT agreements with the 

sponsoring third parties. Under ACT agreements, the M&O Contractor may charge those parties 

additional compensation beyond the full costs of the work at the facility.  

The following applies to all work conducted under the ACT mechanism regardless of the source of 

funding:  

1. Authority to Perform work under this H-clause. Pursuant to the Atomic Energy Act of 1954, as 
amended (42 U.S.C. 2011 et seq.) and other applicable authorities, the M&O Contractor may perform 
work for non-Federal entities, in accordance with the requirements of this H-clause.  

2. M&O Contractor’s Implementation. For ACT work conducted under the contract, the M&O 
Contractor must draft, implement, and maintain formal policies, practices, and procedures in 
accordance with this H-clause, which must be approved by the Contracting Officer, and such 
approval shall not be unreasonably withheld.  

3. Conditions for Participation in ACT. The M&O Contractor:  
 

a. Must not perform ACT activities that would place it in direct competition with the private sector;  

b. May only conduct work under this H-clause if the work does not interfere with or adversely affect 
projects and programs the M&O Contractor conducts on behalf of the DOE under this contract, 
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and complies with the terms and conditions of the prime contract. If the Government determines 
that an activity conducted under this H-clause interferes with the Department’s work under the 
M&O contract, or that termination/stay/suspension of work under an ACT agreement is in the 
best interest of the Government, the M&O Contractor must stop the interfering ACT work 
immediately to the extent necessary to resolve the interference. At any time, the Contracting 
Officer may require the use of specified Government-owned or leased property and facilities for 
the exclusive use of the DOE mission by providing a written notice excluding said property from 
the M&O Contractor’s activities under this H-clause. Any cost incurred as a result of 
Contracting Officer decisions identified in this subparagraph shall be borne by the M&O 
Contractor. The Contracting Officer shall provide to the M&O Contractor in writing its decision, 
identifying the issues and reasons for the decisions. The M&O Contractor shall be provided with 
a reasonable opportunity to address and resolve the issues identified by the Contracting Officer;  

c. Except as otherwise excluded in this H-clause, must perform all ACT activities in accordance 
with the standards, policies, and procedures that apply to performance under this M&O contract, 
including but not limited to environmental, safety and health, security, safeguards and 
classification procedures, and human and animal research regulations;  

d. Must maintain and provide when requested by the DOE Contracting Officer, a summary of 
project information for each active ACT project, consisting of: sponsor name; total estimated 
costs; project title and description; project point of contact; and estimated start and completion 
dates;  

e. Is responsible for addressing the following items in ACT agreements as appropriate: disposition 
of property acquired under the agreement; export control; notice of intellectual property 
infringement; and a statement that the Government and/or the M&O Contractor shall have the 
right to perform similar services in the Statement of Work for other Parties as otherwise 
authorized by this M&O contract subject to applicable data restrictions;  

f. Must include a standard legal disclaimer notice on all publications generated under ACT 
activities. Each DOE M&O Contractor has its own pre-approved publications statement, and this 
should be included; and  

g. Must insert the following disclaimer in each agreement under ACT, which must be conspicuous 
(e.g. bold type, all capital letters, or large font) in all Agreements under ACT so as to meet the 
standards of due notice.  

DISCLAIMER  

THIS AGREEMENT IS SOLELY BETWEEN [INSERT NAME OF THE M&O 
CONTRACTOR] AND [THE OTHER IDENTIFIED PARTY]. THE UNITED STATES 
GOVERNMENT IS NOT A PARTY TO THIS AGREEMENT, THIS AGREEMENT DOES 
NOT CREATE ANY OBLIGATIONS OR LIABILITY ON BEHALF OF THE 
GOVERNMENT AND THE GOVERNMENT MAKES NO EXPRESS OR IMPLIED 
WARRANTY AS TO THE CONDITIONS OF THE RESEARCH OR ANY INTELLECTUAL 
PROPERTY, GENERATED INFORMATION, OR PRODUCT MADE OR DEVELOPED 
UNDER THIS AGREEMENT, OR THE OWNERSHIP, MERCHANTABILITY, OR FITNESS 
FOR A PARTICULAR PURPOSE OF THE RESEARCH OR RESULTING PRODUCT; THAT 
THE GOODS, SERVICES, MATERIALS, PRODUCTS, PROCESSES, INFORMATION, OR 
DATA TO BE FURNISHED HEREUNDER WILL ACCOMPLISH INTENDED RESULTS 
OR ARE SAFE FOR ANY PURPOSE INCLUDING THE INTENDED PURPOSE; OR THAT 
ANY OF THE ABOVE WILL NOT INTERFERE WITH PRIVATELY OWNED RIGHTS OF 
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OTHERS. THE GOVERNMENT SHALL NOT BE LIABLE FOR SPECIAL, 
CONSEQUENTIAL, OR INCIDENTAL DAMAGES ATTRIBUTED TO SUCH RESEARCH 
OR RESULTING PRODUCT, INTELLECTUAL PROPERTY, GENERATED 
INFORMATION, OR PRODUCT MADE OR DELIVERED UNDER THIS AGREEMENT. 
THIS DISCLAIMER DOES NOT AFFECT ANY RIGHTS THE GOVERNMENT MAY 
HAVE AGAINST THIRD PARTIES ARISING FROM WORK CONDUCTED IN 
CONNECTION WITH THIS AGREEMENT. 

4. Contracting Authority.  

a.  Subject to DOE approval as described in this paragraph, the M&O Contractor is hereby 
authorized to negotiate terms and conditions between the M&O Contractor and third parties 
when entering into ACT agreements. The M&O Contractor will have no authority to bind the 
Government in any way with such terms and conditions. The Government will have no 
obligation to the M&O Contractor due to such terms and conditions.  

 
b.  The M&O Contractor shall submit an ACT proposal package (Package) to the Contracting 

Officer for approval prior to beginning work under an ACT agreement.  
 

i.  A complete Package will include at a minimum: the identity of the parties to the ACT 
agreement; the principal place of performance; any foreign ownership or control of the 
ACT agreement parties; a Statement of Work; an estimate of costs incurred under the M&O 
contract; an anticipated schedule; identification of key Government equipment and 
facilities that will be used under the ACT agreement; a list of expected deliverables; 
identification of the Intellectual Property (IP) lead and proposed selection of IP rights, as 
defined in DOE Class Waiver W(C)-2011-013; a signed certification by the private 
party(ies) that the M&O Contractor offered the option to use CRADA and SPP alternatives 
(see paragraph 7a) sufficiently such that the private parties are aware of the relative costs 
and other differences between the ACT agreement and the CRADA and SPP alternatives; 
source of funds, including a statement that no Federal funds, including pass-through funds 
received as a subcontractor or partner, are being utilized to fund the agreement except as 
authorized under the FedACT pilot (see paragraph 14 below); applicable ES&H and NEPA 
documentation; a statement of consideration, summarizing the risk and/or consideration 
offered the ACT participants in exchange for charging beyond full cost recovery or for 
other compensation provided by the participants; and when multiple third parties are parties 
to the ACT agreement, or as otherwise requested by the Contracting Officer, an IP 
Management Plan that sets forth the proposed disposition of IP rights, and income and 
royalty sharing, among the parties to an ACT agreement.  

 
ii.  If the M&O Contractor, the M&O Contractor’s parent, member, subsidiary, or other entity 

in which the M&O Contractor, the M&O Contractor’s parent, member or subsidiary has an 
equity interest, is a party to the ACT agreement, the M&O Contractor shall include as 
necessary a project-specific addendum to the Master OCI Plan in the Package to address 
special circumstances not fully anticipated in the prior approved Master OCI Plan (see 
paragraph 7).  

 
iii. If the ACT agreement includes a foreign entity as a party or the statement of work includes 

the use of human subjects, animal subjects, classified or sensitive subject matter or 
describes a work scope involving high risks or hazards including environmental issues, the 
M&O Contractor shall include additional information as necessary or as requested by the 
Contracting Officer.  
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c.  The Contracting Officer shall use reasonable best efforts to review each complete Package 
submitted by the M&O Contractor under subparagraph 4.b. of this H-clause within ten 
(10)business days of receiving the Package and provide the M&O Contractor with approval or 
non-approval of the Package. The review of the complete Package by the Contracting Officer 
shall include a determination that the proposed work: (1) is consistent with or complementary 
to DOE missions and the contract statement of work; (2) will not adversely impact programs 
under the contract scope of work; (3) will not place the contractor in direct competition with the 
domestic private sector; and (4) will not create a detrimental future burden on DOE resources.  

 
d. Except as conditionally allowed under subparagraph i. below, the Contracting Officer must 

approve the Package before the M&O Contractor may begin work under the proposed ACT 
agreement. If the Contracting Officer rejects the Package then the Contracting Officer must 
provide said rejection to the M&O Contractor in writing including the reasons for the rejection. 
Upon receipt of the Contracting Officer’s written rejection, the M&O Contractor agrees to not 
further pursue the work described in the package or incur additional costs under the M&O 
contract for the work described in the Package.  

 

i.  The M&O Contractor may request a preliminary determination that the proposed scope of 

work is consistent with the contract statement of work and the Contracting Officer will 

use his/her best efforts to provide such a determination within three (3) business days. 

Upon such a determination from the Contracting Officer, the M&O Contractor may begin 

work under the ACT agreement at the M&O Contractor’s risk pending final approval of 

the complete Package. The M&O Contractor must submit a complete Package, as 

identified in subparagraph 4.b. above, within (10) business days of the preliminary 

determination. All costs associated with the performance of work under a preliminary 

determination are the responsibility of the M&O Contractor, as no Federal funds will be 

used to fund any work conducted under this H-clause.  

ii.   If the M&O Contractor, the M&O Contractor’s parent, member, subsidiary, or other entity 

in which the M&O Contractor, the M&O Contractor’s parent, member or subsidiary has 

an equity interest, is a party sponsoring work in connection with the ACT agreement, 

work may not commence until approval of the complete Package by the Contracting 

Officer.  

5.  Advance Payment for ACT Projects. The M&O Contractor shall be responsible for providing 
adequate advance payment for ACT work conducted under this H-clause consistent with procedures 
defined in the Department’s Financial Management Handbook. The M&O Contractor shall be solely 
responsible for collecting payments from third parties for any work conducted under this H-clause 
and such collections shall be independent of providing advance payment. For such payments and for 
any costs, obligations, or liabilities arising due to the M&O Contractor’s work under this H-clause, 
the M&O Contractor is entirely at risk and the Government shall have no risk.  

 
 
6.  Costs. All direct costs associated with the M&O Contractor’s work conducted under this H-clause 

shall be directly charged to separate and identifiable accounts in accordance with the requirements of 
the Department’s Financial Management Handbook. An allocable portion of indirect costs normally 
applied to equivalent work under this M&O contract shall also be applied to work conducted under 
this H-clause in accordance with the requirements of the Financial Management Handbook. As 
required by the Financial Management Handbook, changes to the Handbook will be incorporated into 
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this H-clause by a unilateral administrative modification to the contract. In addition, all work must be 
performed at full costs which would include Federal Administrative Charge (FAC).  

 
a. Work conducted under this H-clause shall be excluded from the M&O contract award fee 

calculations and such fee shall not be allocable to work conducted under this H-clause.  

b. Federal funds will not be used to fund work conducted under this H-clause except as authorized 
under the FedACT pilot (see paragraph 14 below).  

 
7.  Organizational Conflict of Interest. The M&O Contractor shall conduct work under this H-clause in a 

manner that minimizes the appearance of conflicts of interest and avoids or mitigates actual conflicts 
of interest with the M&O Contractor’s functions under this M&O contract. Accordingly, the M&O 
Contractor shall develop an Organizational Conflict of Interest Mitigation Plan (OCI Plan). The OCI 
Plan should address OCI issues that arise as a result of the M&O Contractor taking a financial interest 
in ACT projects, especially in cases where the M&O Contractor retains rights in ACT IP. Said OCI 
Plan shall be provided to the Contracting Officer for review and approval as soon as practicable after 
execution of the M&O contract modification incorporating this H-clause into the M&O contract. 
Unless provided otherwise by the Contracting Officer, no work on ACT agreements may commence 
before Contracting Officer approval of the OCI Plan. In addition to those elements expressly stated in 
the OCI Plan, the Department may condition any ACT transaction on such other mitigating conditions 
it determines are appropriate. The OCI Plan shall, at a minimum, include elements that address the 
following:  

 

a. Full Disclosure. Before work can begin under an ACT transaction, all parties to ACT agreements 
must sign a DOE-approved certification that they have been fully informed about the availability 
of SPP agreements and CRADAs in addition to ACT. The certification at a minimum shall briefly 
describe SPP agreements, CRADAs and ACT, and will include the relative disposition of IP 
rights and the costs (including identification of any additional costs e.g. insurance, and other 
compensation to the M&O Contractor under ACT) for each type of agreement for the scope of 
work being proposed.  

b. Priority of Work. The M&O Contractor shall not give work under ACT any special attention or 
priority over other work under the DOE M&O contract. Work under ACT shall be approved by 
the Contracting Officer and assigned the same priority relative to other work under the DOE 
M&O contract that it would normally have if performed under a non-Federal SPP agreement. The 
Contracting Officer has discretion to determine the agency’s priority of work, considering the 
M&O Contractor’s input.  

c. Participation by Contractor-related Entity: Where the M&O Contractor, the M&O Contractor’s 
parent, member, subsidiary, or other entity in which the M&O Contractor, the M&O Contractor’s 
parent, member or subsidiary has an equity interest, is a party to the ACT agreement, the M&O 
Contractor shall include as necessary an addendum to the OCI Plan to address special 
circumstances not fully anticipated in the OCI Plan.  

d. Right of Inquiry for ACT IP Designation. DOE Patent Counsel may inquire into the M&O 
Contractor’s designation of any invention or data as arising under an ACT transaction. The M&O 
Contractor is responsible for curing any defect identified in such inquiry, and if the M&O 
Contractor cannot adequately justify the designation or cure the defect, then the parties to the 
ACT agreement may receive modified rights in the IP to the degree necessary to resolve the 
issues identified by the inquiry.  
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8.   Intellectual Property. Disposition of intellectual property (IP) arising from work conducted under this 

H-clause shall be governed by Class Waiver W(C)-2011-013 (ACT Class Waiver) which is 

incorporated herein by reference.  

a.  All Contractor ACT inventions shall be reported to DOE pursuant to the requirements of the [cite 

Patent Rights –M&O contract, Nonprofit Organization or Small Business Firm Contractor] 
clause of this M&O contract.  

 
b. In reporting ACT inventions, the M&O Contractor shall identify the ACT agreement under which 

the invention was made and specify the rights reserved by the Government pursuant to the ACT 
Class Waiver.  
 

c. All technical data identified by the ACT client as Protected ACT Information shall also be 
marked to identify the ACT agreement under which the data was generated.  
 

d. The M&O Contractor shall ensure that all rights and obligations concerning ACT IP, including 
the appropriate IP provisions authorized in the ACT Class Waiver, are clearly provided in ACT 
agreements, and that all parties granted any rights in ACT IP are informed of the terms of the 
waived rights, including the rights reserved by the Government.  
 

e. Where the M&O Contractor receives ownership or license rights to ACT IP, the M&O Contractor 
may elect to commercialize the ACT IP consistent with the Technology Transfer Mission clause 
of this M&O contract.  
 

f. As an alternative to subparagraph e., if the M&O Contractor has an authorized Private Funded 
Technology Transfer (PFTT) program, the M&O Contractor may elect to retain private 
ownership of the ACT IP and commercialize the IP under its applicable PFTT clause, using its 
private funds, where no costs for developing, patenting, and marketing will be allowable under 
this M&O contract. The M&O Contractor will share royalties collected on ACT IP with inventors 
in accordance with paragraph (h) of the Technology Transfer Mission clause of this M&O 
contract.  
 

g. For ACT projects in which the terms of the Agreement provide that the Government reserves the 
right to use generated data after the particular project expires, the M&O Contractor must provide 
to OSTI computer software produced under the Agreement in both source and executable object 
code format.  
 

h. Where terms and conditions governing Data and Subject Inventions under this Contract are 
inconsistent with the terms of the ACT Class Waiver, the ACT Class Waiver will control.  

 

9.  Contractor Liability and Indemnification.  

a.  General Indemnity.  
 
(i) The M&O Contractor agrees to indemnify and hold harmless the Government, the 

Department, and persons acting on their behalf from all liability, including costs and 
expenses incurred, to any person, including the ACT participants, for injury to or death of 
persons or other living things or injury to or destruction of property arising out of the 
performance of an ACT transaction by the Government, the Department, the M&O 
Contractor, or persons acting on their behalf, or arising out of the use of the services 
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performed, materials supplied, or information given hereunder by any person including the 
M&O Contractor, and not directly resulting from the fault or negligence of the 
Government, the Department, or persons (other than the M&O Contractor) acting on their 
behalf.  

 
(ii) Subject to Contracting Officer approval, the General Indemnity set forth in (i) above may 

be modified or waived where: (1) ACT participants are not providing material or equipment 
to the M&O Contractor to be used in the performance of the Statement of Work under the 
ACT transaction; and (2) ACT participants are not sending their employees to the M&O 
facilities as part of the Statement of Work; and (3) the specific activities performed under 
the ACT transaction are normally performed by the DOE M&O Contractor under the DOE 
contract.  

 
(iii) Notwithstanding the provisions in a (i) and a (ii) above, the M&O Contractor shall 

indemnify and hold harmless the Government, the Department, and persons acting on their 
behalf for loss, damage, or destruction of Government property resulting from the fault or 
negligence of the M&O Contractor. Such indemnification shall be subject to a liability limit 
of $2,000,000 (two million dollars) per year, or such greater liability limit approved by the 
cognizant DOE/NNSA Contracting Officer under the DOE contract. Above the applicable 
liability limit, the M&O Contractor’s responsibility to the Government for such loss, 
damage or destruction, shall be as set forth in the “Property” clause of this contract.  

 
b.  Intellectual Property Indemnity. The M&O Contractor shall indemnify the Government, its 

agents, and employees against liability, including costs, for infringement of any United States 
patent, copyright, or other intellectual property arising out of any acts required or directed to be 
performed under the Statement of Work under an ACT transaction to the extent such acts are not 
already performed at the M&O contract facilities. Such indemnity shall not apply to a claimed 
infringement that is settled without the consent of the M&O Contractor unless required by a court 
of competent jurisdiction.  

 
c. Product Liability Indemnity.  

 
(i) Except for any liability resulting from any negligent acts or omissions of the Government, the 

M&O Contractor agrees to indemnify the Government for all damages, costs, and expenses, 
including attorney's fees, arising from personal injury or property damage occurring as a 
result of the making, using, or selling of a product, process, or service by or on behalf of the 
ACT participants or the M&O Contractor, their assignees, or licensees, which was derived 
from the work performed under ACT transactions. With respect to this H-clause, neither the 
Government nor the M&O Contractor shall be considered assignees or licensees as a result of 
reserved Government rights in ACT IP. The indemnity set forth in this paragraph shall apply 
only if the M&O Contractor shall have been informed as soon and as completely as practical 
by the Government of the action alleging such claim and shall have been given an 
opportunity, to the maximum extent afforded by applicable laws, rules, or regulations, to 
participate in and control its defense, and the Government shall have provided all reasonably 
available information and reasonable assistance requested by the M&O Contractor. No 
settlement for which the M&O Contractor would be responsible shall be made without the 
M&O Contractor's consent, unless required by final decree of a court of competent 
jurisdiction.  
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(ii) Where the M&O Contractor assigns the responsibility for indemnifying the Government 
under subparagraph c(i) above to other ACT participants, the M&O Contractor agrees to seek 
such indemnification from the other ACT participants. 

 
d. Claims and Liabilities. Claims and liabilities resulting from the M&O Contractor’s performance 

of work under an ACT transaction authorized pursuant to this H-clause shall not be subject to the 
M&O contract clause entitled "Insurance -Litigation and Claims." In no event shall the M&O 
Contractor be reimbursed under the M&O contract for liabilities (and expenses incidental to such 
liabilities, including litigation costs, counsel fees, and judgment and settlements) incurred as a 
result of third party claims related to the M&O Contractor's performance under this H-clause.  
 

e. Government Obligations. The M&O Contractor shall not include any guarantee or requirement 
that will obligate the Government to pay or incur any costs or create any liability on behalf of the 
Government in any ACT agreement or commitment the M&O Contractor executes under 
authority of this H-clause. The M&O Contractor agrees if the Contractor does include such a 
guarantee or requirement, it will have no effect on the Government, such that, the M&O 
Contractor will be responsible for any costs or liability due to such a guarantee or requirement. 

f. Insurance. Any cost of insurance to cover risks of the M&O Contractor associated with ACT 
agreements is unallowable under this contract.  

 
10. ACT Records. All records associated with the M&O Contractor's activities conducted under the 

authority of this H-clause, with the exception of information required under paragraphs 3e, 4.b.i, and 
13 shall be treated as M&O Contractor-owned records under the provisions of the Access to and 
Ownership of Records clause of this M&O contract. The Government or its designees shall use such 
records in accordance with applicable Federal laws (including the Privacy Act), as appropriate.  

11. Termination. The Government or the M&O Contractor may terminate ACT authority under this 
contract by providing written notification of termination to the other party (Contracting Officer or the 
M&O Contractor) as appropriate, no less than 60 days prior to the requested termination date. In such 
cases, the M&O Contractor shall provide DOE a comprehensive list of active ACT projects. DOE 
anticipates work commitments under these agreements will be completed regardless of termination. 
All costs associated with early termination of any ACT agreements prior to the completion shall be 
the responsibility of the M&O Contractor.  

12. Successor M&O Contractor. To minimize the potential for negative Government programmatic 
impact and to facilitate seamless transition of work to a successor M&O Contractor, ACT 
agreement(s) executed under this H-clause and any contractual instruments associated therewith may 
be novated to the successor M&O Contractor with the mutual consent of the M&O Contractor, the 
successor M&O Contractor, and the parties to the affected ACT agreement(s). If the ACT 
agreement(s) cannot be novated, then the M&O Contractor as a private sponsor shall be permitted to 
enter into a Non-Federal SPP agreement with the successor M&O Contractor that will enable 
completion of the statement of work. Such agreements shall be entered into pursuant to DOE SPP 
policies. DOE shall make good faith efforts to incorporate the terms of the applicable ACT 
agreement.  

13. Minimum Reporting requirements. The M&O Contractor shall maintain records of its activities 
related to ACT in a manner and to the extent satisfactory to DOE and specifically including, but not 
limited to the number of ACT agreements, the amount of funds reimbursed to DOE for work under 
ACT and aggregate funding received beyond costs in the performance of ACT, the number of third 
party entities engaged through ACT that had not previously sponsored projects under the M&O 
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contract and the number that had not previously sponsored projects under any DOE/NNSA M&O 
contract, the amount of funds reimbursed to DOE by newly engaged entities, the number of parties 
and types of entities engaged in each individual ACT agreement, and the number of invention 
disclosures, licenses and startups arising from ACT. The M&O Contractor shall establish 
performance metric(s) to measure the time required to negotiate ACT agreements in a manner 
consistent with the time required to negotiate CRADAs and SPPs. The M&O Contractor shall obtain 
from each entity engaged in ACT the entity’s reason(s) for selecting ACT for performance of work 
under the M&O contract. Also, the M&O Contractor shall report the above identified data annually to 
the DOE Contracting Officer and in such a format which will serve to adequately inform DOE of the 
Contractor's activities under ACT while protecting any data not subject to disclosure under this M&O 
contract. Such records shall be made available in accordance with the clauses of this M&O contract 
pertaining to inspection, audit and examination of records.  

14. FedACT Pilot. Under this paragraph the DOE is authorizing a 3-year pilot program for Federally 
funded ACT (FedACT). FedACT contracts are ACT agreements between the M&O Contractor and a 
non-Federal third party partner, where a portion of the project funding originates from a Federal 
agency (i.e., Federal appropriations). In most cases, the industry partner’s original source of funds 
will have been as a result of a contract or financial assistance award from the Federal agency. Any 
agreement that includes Federal funds must be performed under the FedACT pilot. Federal funds used 
to support a FedACT project must solely be used to carry out the purposes of the Federal award. 
FedACT does not include agreements directly funded from another Federal agency. DOE and the 
M&O Contractor recognize that FedACT is a new mechanism and subject to modifications as more 
data and experience are realized. During the FedACT pilot either party may suggest changes to the 
program based on the experiences gained. Furthermore, the M&O Contractor recognizes that the 
Department may decide to end the FedACT pilot at any time and that termination of the FedACT 
pilot by the Department will be in accordance with this paragraph. During the FedACT pilot the 
M&O Contractor is permitted to negotiate and execute such agreements, subject to DOE approval, as 
described in paragraph 4 above and as set forth herein. The following additional requirements apply:  

a. The M&O Contractor agrees, prior to executing such agreements, to submit to DOE for approval 
a modified ACT procedure for implementing the execution of FedACT.  

b. If the M&O Contractor is charging the third party additional compensation beyond the full costs 
of the work performed under the M&O contract, the ACT agreement will not be approved unless 
DOE or the M&O Contractor obtains a written certification from the Federal agency funding the 
third party that such additional compensation using Federal funds is permissible under the Federal 
award. In order to maximize the transparency of the transaction to the funding agency, the written 
certification shall be in the form of a standard template approved by DOE. Such template shall 
include at a minimum:  

i. The amount of and explanation for the cost difference between performing the work as an 
ACT agreement as compared with an SPP or CRADA; and  

 
ii.  A detailed description of the risk and/or consideration offered the participant by the M&O 

Contractor in exchange for charging beyond full cost recovery. This information shall also be 
included in the statement of consideration contained in the ACT proposal package submitted 
to the Contracting Officer. 

 

c. M&O Contractor may not agree to any terms and conditions of the Federal award that conflict 
with this M&O contract. 
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d. Notwithstanding any other provision in this H-clause, rights to ACT inventions and copyrights 
arising from work conducted under this paragraph made by the M&O Contractor shall be 
governed by the terms of the Patent and Data Rights clauses of this M&O Contract, as well as any 
applicable PFTT clause. The ACT Class Waiver does not apply to any ACT agreement funded 
with Federal funds.  
 

e. DOE’s approval to negotiate and execute a FedACT agreement under this paragraph is for the 
sole purpose of evaluating and considering the M&O Contractor and DOE’s processes and 
procedures for implementing such FedACT agreements and does not in any way provide the 
Contractor authority beyond the scope of this paragraph or imply that permanent authority shall 
be forthcoming.  
 

f. Advance payment requirements in Section 5 equally apply to FedACT agreements.  
 

g. All work must be performed at full costs which includes a Federal Administrative Charge (FAC). 
 

Termination. The FedACT Pilot implemented by this H-clause will terminate three years from the date 
AL 2018-07 is issued, unless renewed by the Contracting Officer. The Government may provide the 
M&O Contractor with written notice to terminate the M&O Contractor’s authority to conduct FedACT. 
 

(End of Clause) 

II. Part II, Section I – Contract Clauses, Paragraph A. FAR CLAUSES INCORPORATED BY 
REFERENCE, is changed as follows: 

 
A. The following clauses are modified to reflect the Class Deviation issued by DOE and NNSA to 

increase the micro-purchase threshold and simplified acquisition threshold per the National 
Defense Authorization Act for 2018 (Public Law 115-91)(Section 806 and 805 respectively):   

 
FROM: 
 

FAR 

NUMBER 
CLAUSE TITLE 

 
DATE OF 

CLAUSE 
52.203-16  Preventing Personal Conflicts of Interest Dec 2011 

52.219-9  Small Business Subcontracting Plan, Alt II Nov 2016  Jan 2017 

 
 
TO: 
 

FAR 

NUMBER 
CLAUSE TITLE 

 
DATE OF 

CLAUSE 
52.203-16  Preventing Personal Conflicts of Interest (CLASS DEVIATION MAR 

2018) 

Dec 2011 

52.219-9  Small Business Subcontracting Plan, Alt II Nov 2016 (CLASS 
DEVIATION MAR 2018)  

Jan 2017 

 
The Class Deviation is included as Attachment 2 to this modification for information purposes. 
 

B. Delete the entry for Clause 52.244-6, Subcontracts, Subcontracts for Commercial Items, in its 
entirety and substitute in lieu thereof the following entry: 
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FAR 

NUMBER 
CLAUSE TITLE 

 
DATE OF 

CLAUSE 

52.244-6 Subcontracts for Commercial Items Nov 2017 

 
 

III. Part III – List of Documents, Exhibits, and Other Attachments, Section J – List of Attachments, is 
modified as follows:  
 
A. Appendix F – List of Applicable Laws, Regulations, and DOE Directives, is modified by 

deleting the directives referenced below.  

 

DIRECTIVE NUMBER DATE DOE DIRECTIVE TITLE 

DOE M 470.4-3A 11/5/2008 Contractor Protective Force 

NNSA SD 350.2 
Rev 1 

11/16/2011 
10/18/2012 

 

Use of Management and Operating Contract Employees  
for Services to NNSA in the Washington, D.C., Area 

 

 

B. Appendix F, List of Applicable Laws, Regulations, and DOE Directives, is modified by 
incorporating the requirements of DOE Acquisition Letter 2018, Contractor Domestic Extended 
Personnel Assignments, to NAP-31, as follows: 

 

DIRECTIVE NUMBER DATE DOE DIRECTIVE TITLE 

NAP  31 11/22/2016 NNSA M&O Off-Site Extended Duty Assignments as 
supplemented by DOE Acquisition Letter 2018-08 (May 3, 
2018) 

 
DOE Acquisition Letter 2018-08 is included as Attachment 3 to this modification for information 
purposes. 

 
C. Appendix I, Small Business Subcontracting Plan and Small Business Participation, is modified 

by deleting the existing information and substituting the plan included as Attachment 4 to this 
modification. 

 
No other changes are made as a result of this modification.  All other terms and conditions remain 
unchanged.     

 

 

 (END OF MODIFICATION) 



CLASS DEVIATION 
FINDINGS AND DETERMINATION 

INCREASE IN MICROPURCHASE THRESHOLD AND SIMPLIFIED ACQUISITION 
THRESHOLD 

Findings 

1. The National Defense Authorization Act (NDAA) for 2018 (Public Law 115-91) (Sections 
806 and 805 respectively) increased the micro-purchase threshold to $10,000 and the simplified 
acquisition threshold (SAT) to $250,000. 

Additionally, Section 2 l 7(b) of the NDAA for 2017 (Public Law 114-328) changed a p01tion of 
the micro-purchase threshold definition in FAR 2.101 to increase the micro-pm-chase threshold to 
the following: 

[ f]or acquisitions of supplies or services from institutions of higher 
education (20 U.S .C. l00l(a)) or related or affiliated nonprofit 
entities, or from nonprofit research organizations or independent 
research institutes-

(i) $10,000; or 
(ii) A higher threshold, as determined appropriate by the 

head of the agency and consistent with clean audit findings under 31 
U.S.C. chapter 75 , Requirements for Single Audits; an internal 
institutional risk assessment; or State law. 

2. The Civilian Agency Acquisition Council (CAAC) issued CAAC Letter 2018-02 on February 
16, 2018, authorizing agencies to issue class deviations implementing these provisions pending 
publication of the formal amendment to the Federal Acquisition Regulation (FAR) via FAR case 
2018-004. 

3. CAAC letter 2018-02 constitutes consultation in accordance with FAR 1.404 with the Chair 
of the CAAC allowing agencies to authorize a class deviation to implement the changes. 

Determination 

It is hereby determined that a class deviation is appropriate to implement sections 805 and 806 of 
Pub L. 115-91 and section 217(b) of Pub. L. 114-328. This class deviation is effective upon the 
date of signature and will remain in effect until cancelled or until the new thresholds are 
incorporated into the FAR. 

r~or 
ice of Acquisition Management, 

Depa1iment of Energy 

Vlk #1, () Md 
Oliver M. Voss, 
Director 
Office of Acquisition Management 
National Nuclear Security Administration 

Contract DE-NA0003624
Attachment 2 to Modification 22



1 

G 
 
 
 
 
 
 
 
 
 

 
Subject:  Contractor Domestic Extended Personnel Assignments 

  
References:  
 
FAR 31.201-2    Determining Allowability 
FAR 31.201-3    Determining Reasonableness 
FAR 31.205-35   Relocation Costs 
FAR 31.205-46   Travel Costs 
DEAR 970.3102-05-46  Travel Costs 
DOE M 552.1-1A   U.S. Department of Energy Travel Manual   
FTR 302-3.400-429   Employee’s Temporary Change of Station 
NNSA Policy Letter NAP-31  NNSA M&O Off-Site Extended Duty Assignments 
 
When Is this Acquisition Letter (AL) Effective? 
 
This AL is effective immediately upon issuance. 
 
When Does this AL Expire? 
 
This AL remains in effect until superseded or canceled. 
 
Who Is the Intended Audience For this AL? 
 
Department of Energy (DOE) and National Nuclear Security Administration (NNSA) Contracting 
Officers are the audience for this AL. 
 
Who Is the Point of Contact For this AL? 
 
DOE Contracting Officers may contact Jason Taylor of the Contracts and Financial Assistance Policy 
Division, Office of Policy, Office of Acquisition Management by phone at (202) 287-1560 or by email 
to Jason.Taylor@hq.doe.gov.  NNSA Contracting Officers may contact Rocio Bolivar by phone at (505) 
845-6057 or by email to Rocio.Bolivar@nnsa.doe.gov.    
 

Department of Energy      No.  AL 2018-08 
Acquisition Regulation      May 3, 2018 
 

        ACQUISITION LETTER 
 
This Acquisition Letter is issued under the authority of the Senior Procurement Executives of DOE and NNSA.  It is intended for use by 
procurement professionals of DOE and NNSA, primarily Contracting Officers, and other officials of DOE and NNSA that are involved in the 
acquisition process.  Other parties are welcome to its information, but definitive interpretations of its effect on contracts, and related procedures if 
any, may only be made by DOE and NNSA Contracting Officers. 

Contract DE-NA0003624
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Need More Information on ALs? 
 
Visit the website at http://energy.gov/management/office-management/operational-
management/procurement-and-acquisition/guidance-procurement for information on Acquisition Letters 
and other policy issues. 
 
What Is the Purpose Of this AL?   
 
The purpose of this AL is to provide guidance on the Department’s policy governing reimbursement of 
costs associated with contractor domestic extended personnel assignments.  This AL supersedes the 
guidance provided in the Memorandum for Heads of Contracting Activity; “Contractor Domestic  
Extended Personnel Assignments” issued May 16, 2012.  This revision clarifies the definition of such 
assignments, modifies the policy on reimbursement of meals and incidental expenses, clarifies the 
requirement for receipts to substantiate all lodging expenses and other expenses greater than $75, deletes 
a “Question and Answer” that is no longer relevant, and makes various administrative updates. 

 
What Types of Contracts Are Affected by this AL? 
 
This AL applies to all cost reimbursement contracts. 

 
What Is the Background Of this AL?  
 
Generally speaking, contractor travel costs are governed by the FAR travel cost principle at 31.205-46 
(or DEAR 970.3102-05-46).  This principle (incorporated into contracts by either the Payments and 
Advances clause in M&O contracts, or the Allowable Cost and Payment clause in non-M&O contracts) 
provides that lodging costs may be based on per diem, actual expenses, or a combination thereof, 
provided the method used results in a reasonable charge.  It provides further that these costs shall be 
considered to be reasonable and allowable only to the extent that they do not exceed on a daily basis the 
maximum per diem rates in effect at the time of travel as set forth in the Federal Travel Regulation 
(FTR), Joint Travel Regulation (JTR) or Standardized Regulations (SR). 
 
Importantly, the travel cost principle does not incorporate the entirety of the FTR, JTR or SR.  Absent 
specific contract language to the contrary, only the maximum per diem rates, the definitions of lodging, 
meals, and incidental expenses, and the regulatory coverage dealing with special or unusual situations 
are incorporated.  Accordingly, when determining the reasonableness of costs associated with contractor 
domestic extended personnel assignments, we must rely on the general principles established by FAR 
31.201-2 and 31.201-3. 
 
According to FAR 31.201-2, a cost is allowable only when it complies with all of the following 
requirements:  reasonableness, allocability, cost accounting standards if applicable (otherwise generally 
accepted accounting principles), the terms of the contract, and the limitations set forth in FAR Subpart 
31.2. 
 
A cost is reasonable if, in its nature and amount, it does not exceed that which would be incurred by a 
prudent person in the conduct of competitive business.  If the contractor is not subject to effective 
competitive restraints, reasonableness of specific costs must be examined with particular care.  What is 
reasonable depends on a variety of circumstances, including whether the cost:  is generally recognized as 

http://energy.gov/management/office-management/operational-management/procurement-and-acquisition/guidance-procurement
http://energy.gov/management/office-management/operational-management/procurement-and-acquisition/guidance-procurement
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ordinary and necessary for the conduct of a contractor's business or contract performance; incurred per a 
generally accepted sound business practice, arm’s-length bargaining, law or regulation; congruent with 
the contractor's responsibilities to the Government and the public at large; and consistent with the 
contractor’s established practices. 
 
No presumption of reasonableness is attached to the incurrence of costs by a contractor.  If the 
Government’s initial review of the facts results in a challenge of a cost by the Government, the burden 
of proof is on the contractor to establish that the cost is reasonable.  In order to avoid disallowance or 
dispute based on reasonableness, it is often a good idea to reach an advance agreement on certain costs.  
FAR 31.109(h) provides a list of examples of costs for which advance agreements can be particularly 
important.  Among those listed are: off-site pay, incentive pay, location allowances, hardship pay, and 
cost of living differential. 
 
What Guidance is Included in this AL? 
 
1.  What’s new for Contracting Officers? 
 
Definition 
 
Contractor domestic extended personnel assignments are defined as any assignment of contractor 
personnel to a domestic location different than (and more than 50 miles from) their normal duty 
station for a period expected to exceed 30 consecutive calendar days.  This includes (but is not 
limited to) Management and Operating (M&O) contractor personnel details to Washington, D.C.   
NNSA M&O contractor personnel details to Washington, D.C., or other detailees to NNSA, are 
governed by NNSA Policy Letter NAP-31. 
 
Policy 
 
The Department has adopted the following policy regarding contractor domestic extended 
personnel assignments: 
 

• Contractors should be reimbursed the lesser of temporary relocation costs (Temporary Change of 
Station allowances as described in the Federal Travel Regulation at §302-3.400—§302.3.429) or 
a reduced per diem (Extended Travel Duty) described below.  Contracting Officers are 
encouraged to request input from their contractor and the affected program office prior to making 
a decision on the appropriate reimbursement method.  
 

• When a reduced per diem method (Extended Travel Duty) is utilized, the allowances are as 
follows:   

o For the first 60 days and last 30 days of the assignment, DOE/NNSA will reimburse costs 
associated with lodging at the lesser of actual cost or 100% of the Federal per diem rate at 
the assignment location.  The intervening days will be reimbursed at the lesser of actual 
cost or 55% of Federal per diem.   

o For the first 30 days and last 30 days of the assignment, DOE/NNSA will reimburse costs 
associated with meals and incidental expenses (M&IE) at a rate not to exceed 100% of 
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the Federal per diem rate at the assignment location.  The intervening days will be 
reimbursed at a reduced rate, not to exceed 55% of Federal per diem.   

o Receipts are required to substantiate all lodging expenses and any other authorized 
expense greater than $75. 

o DOE/NNSA will not reimburse costs associated with salary premiums, per diem, or 
lodging/other subsidies for contractor employees on domestic extended personnel 
assignments after 3 years.  

o DOE/NNSA will not reimburse any costs associated with per diem (except for en-route 
travel) unless the contractor employee maintains a residence at the permanent duty 
station. 

  
• DOE/NNSA will not reimburse costs associated with salary premiums that exceed 10% of base 

salary. 
 

• Contracting Officers are prohibited from entering into advance agreements that are inconsistent 
with this AL. 
 

The policy is inapplicable in the following three circumstances: 
• Assignments pursuant to the Intergovernmental Personnel Act 
• Assignments in support of Continuity of Operations (COOP) and contingency operations 
• A waiver has been granted in writing by the cognizant HCA and Assistant Secretary (or for 

NNSA, the HCA in individual cases and  the Senior Procurement Executive with Principal 
Deputy Administrator concurrence for blanket waivers) 

 
In addition to ensuring compliance with the above policy, Contracting Officer’s should consider the 
following questions when reviewing contractor policies or proposals for domestic extended 
personnel assignments for reasonableness: 

 
• Would it be more economical to relocate the employee?  Contractors should be reimbursed 

the lesser of relocation costs or reduced per diem.  Accordingly, programs should conduct a 
cost comparison prior to commencing the assignment in order to ascertain which allowance 
to pay.  In order to make an accurate choice, it will be necessary to have an idea of the 
length of the proposed assignment.    

 
• Has the contractor considered whether it would be more economical to secure longer term 

accommodations, rather than to stay in a hotel on a daily rate?  It is almost always 
possible to secure long-term lodging at a cost well below per-diem.  Contractors will be 
reimbursed at the lesser of actual cost or 55% of per diem (if using the Extended Travel 
Duty option).   
 

• Is any field salary premium justified and reasonable?  As with any other cost, the field 
salary premium must be reasonable in both nature and amount.  A salary premium should 
not be an automatic allowance provided to employees on domestic extended assignments.  
It should be provided only on an as needed basis with proper justification.  If a salary 
premium is intended to offset a higher cost of living at the assignment location, Contracting 
Officers should consider whether that additional cost is already being offset by payment of 
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per diem.  Contracting Officers should keep in mind the prudent person test outlined in 
FAR 31.201-3.  Salary premiums shall not exceed 10%, and must be discontinued after 3 
years. 
 

• Is the overall reimbursement justified and reasonable?  Keep in mind that the purpose of 
long term per diem allowance under the Extended Travel Duty option is to reimburse 
contractor employees for the additional expenses associated with maintaining a separate 
residence away from home.  Contracting Officers should remember the prudent person test 
outlined in FAR 31.201-3.   
 

Questions and Answers regarding interpretation of the new policy 
 

• The new policy states “DOE/NNSA will not reimburse costs associated with salary premiums, 
per diem, or lodging/other subsidies for contractor employees on domestic extended personnel 
assignments after 3 years.” 
 Please clarify:  Does this apply to all contractor personnel, including those funded by non-

DOE/NNSA entities under a Work for Others project?  Yes. 
 

• Is there a waiver process for exceptional circumstances?  In exceptional cases, this policy 
(or portions thereof) may be waived with the written approval of the cognizant HCA and 
Assistant Secretary.  Within NNSA, this policy or portions thereof may be waived with the 
written approval of the HCA for individual actions, and by the Senior Procurement 
Executive with Principal Deputy Administrator concurrence for blanket waivers.   
 

•  Some contractor employees travel intermittently to the same location in support of project 
type tasks but are not in any meaningful sense considered "assigned" to that location even 
though some periods of travel may exceed 30 days.  Does the AL apply in this 
circumstance?  If a contractor employee travels intermittently to the same location with 
some periods in excess of 30 days but it is not practical or cost effective to obtain long term 
lodging, the program office may consider pursuing a waiver from the restrictions in this 
Acquisition Letter.  
 

• How does the three year rule limiting the reimbursement of per diem apply to those contractor 
employees who have a series of temporary assignments to the same location, all for short periods 
but that together cover three years? If an assignment has breaks within a three year period, the 
calculation of the total length of the assignment will be as follows: If the break between 
assignments is less than 12 months, the Department will consider the assignment continuous for 
purposes of the three year clock.  For instance, if an employee completes a 2 year assignment at 
location A and returns to his permanent duty station for 12 months, a subsequent new 2 year 
assignment back to location A will restart the 3 year clock.  The assignments will be considered 
two separate 2 year assignments.  On the other hand, if in the previous example the employee’s 
return to his permanent duty station was 6 months, the Department would consider the second 
assignment to be a continuation of the first and it would run afoul of the three year rule. 
 

• What if our contract contains an advance agreement governing treatment of these costs 
that is inconsistent with the new policy?  The advance agreement should be modified to be 
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consistent with the new policy.  Keep in mind the FAR requirements for a valid advance 
agreement which are described at 31.109(b).  If your agreement does not meet these 
requirements (for instance if it lacks a “statement of its applicability and duration”) it may 
not even be binding. 
 

• Is HCA approval required for each individual assignment?  The policy does not require 
HCA approval of individual extended assignments (unless a waiver is requested).  HCA 
approval is also required before finalizing any advance agreements (such as Personnel 
Appendix changes) or approving any contractor domestic extended personnel assignment 
policies which differ from the requirements of this Acquisition Letter.   
 

• Is this policy applicable only to prime contractors, or does it flow down to subcontractors?  The 
policy should be considered a cost standard that flows down to all subcontractors. 
 

2. What’s new for Other Officials Involved in the Acquisition Process? 
 
This AL requires nothing new from other officials involved in the acquisition process. 

 
3.  Who has what responsibility for implementing this AL’s guidance? 
 
The Contracting Officer has the responsibility of implementing this AL. 

 
4.  What changes implemented by this AL’s guidance affect current contracts, 
future contracts, or both? 

 
This AL’s guidance affects both current and future contracts. 
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