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Attachment 1 to DE-NA0003624

Modification 0120

I. The Schedule, SECTION B — Supplies or Services and Prices/Costs, Clause B-2, CONTRACT TYPE
AND VALUE, Paragraph (c), Table 2 — CLIN 0002 Strategic Partnership Projects (SPP), is
modified to reflect the actual Estimated Cost for FY2020 and FY2021 and to add the FY2022
Estimated Cost and Fixed Fee amounts as set forth in the table below.

Contract Period Estimated Cost Fixed Fee Estimated Cost + Fixed
Fee

Base Term (October 1, 2019 - September 30, 2020) $45,184,297 $2,282,974 $ 47,467,271
(FINAL)

Base Term (October 1, 2020 - September 30, 2021) $50,878,058 $2,201,439 $53,079,497
(FINAL)

Base Term (October 1, 2021 - September 30, 2022) $53,237,410 $2,262,590 $55,500,000

Il. PART Il - CONTRACT CLAUSES, SECTION | — CONTRACT CLAUSES, is modified as follows:

A. The TABLE OF CONTENTS is modified by revising the entries for I-19, 1-20, and I-21 to
reflect a Class Deviation issued under DOE Acquisition Letter 2021-04 dated July 6, 2021.
This change also results in the movement of DEAR 970.5227-4 and DEAR 970.5227-5 from
PARAGRAPH B. — DEAR CLAUSES INCORPORATED BY REFERENCE to PARAGRAPH C. - FAR
AND DEAR CLAUSES INCORPORATED IN FULL TEXT as reflected below.

I-19 DEAR 970.5227-2 RIGHTS IN DATA-TECHNOLOGY TRANSFER (DEC 2000) (Deviation)

ALTERNATE | (DEC 2000) (See AL 2021-04)

[-20A DEAR 970.5227-3 TECHNOLOGY TRANSFER MISSION (AUG 2002) (Deviation) ALTERNATE II

(DEC 2000) (See AL 2021-04)

I-20B  DEAR 970.5227-4 AUTHORIZATION AND CONSENT (AUG 2002) (Deviation) (See AL 2021-

04)

-20C DEAR970.5227-5 NOTICE AND ASSISTANCE REGARDING PATENT AND COPYRIGHT
INFRINGEMENT (DEC 2000) (Deviation) (See AL 2021-04)

-21 DEAR 970.5227-12 PATENT RIGHTS-MANAGEMENT AND OPERATING CONTRACTS, FOR-
PROFIT CONTRACTOR, PATENT WAIVER (DEC 2000) (Deviation) ALTERNATE | (See AL 2021-04)

B. PARAGRAPH B. — DEAR CLAUSES INCORPORATED BY REFERENCE, is modified as follows:

a. Update the “CLAUSE TITLE” and “DATE OF CLAUSE” of the clauses set forth in the

table below.
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FAR CLAUSE TITLE DATE OF
NUMBER (Any insertions appear below the title in italics) CLAUSE
FAR 52.219-9 Small Business Subcontracting Plan, Alt Il (Nov 2016) SEP 2021
FAR 52.219-16 Liquidated Damages — Subcontracting Plan SEP 2021
b. Delete the following clauses:
FAR CLAUSE TITLE DATE OF
NUMBER (Any insertions appear below the title in italics) CLAUSE
DEAR 970.5227-4 | Authorization and Consent AUG 2002
DEAR 970.5227-5 | Notice and Assistance Regarding Patent and Copyright Infringement DEC 2000

C. PARAGRAPH C. - FAR AND DEAR CLAUSES INCORPORATED IN FULL TEXT, is modified
by deleting the current text for Clauses I-19, I-20 and I-21 and incorporating the
following clauses as set forth in Attachment 2 to this modification:

a. |-19

b. 1-20A

c. 1-20B

d. 1-20C

e. |21

DEAR 970.5227-2 RIGHTS IN DATA-TECHNOLOGY TRANSFER (DEC 2000)
(Deviation) ALTERNATE | (DEC 2000) (See AL 2021-04)

DEAR 970.5227-3 TECHNOLOGY TRANSFER MISSION (AUG 2002) (Deviation)
ALTERNATE Il (DEC 2000) (See AL 2021-04)

DEAR 970.5227-4 AUTHORIZATION AND CONSENT (AUG 2002) (Deviation)
(See AL 2021-04)

DEAR 970.5227-5 NOTICE AND ASSISTANCE REGARDING PATENT AND
COPYRIGHT INFRINGEMENT (DEC 2000) (Deviation) (See AL 2021-04)

DEAR 970.5227-12 PATENT RIGHTS-MANAGEMENT AND OPERATING
CONTRACTS, FOR- PROFIT CONTRACTOR, PATENT WAIVER (DEC 2000) (Deviation)

ALTERNATE | (See AL 2021-04)

lll. The following changes are being made to PART Illl — LIST OF DOCUMENTS, EXHIBITS, AND
OTHER ATTACHMENTS, SECTION J — LIST OF ATTACHMENTS:

A. APPENDIX B, Performance Evaluation & Measurement Plan (PEMP), is modified by
deleting the FY2021 PEMP and adding the FY2022 PEMP as set forth in Attachment 3.

B. APPENDIX F — LIST OF APPLICABLE LAWS, REGULATIONS, AND DOE DIRECTIVES is modified

as follows:
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1. Add the following directive:
DIRECTIVE NUMBER DATE DOE DIRECTIVE TITLE MOD #
NNSA | NAP | 121.1A 4/26/2021 | Enterprise-Wide Strategic Planning 120

2. Update the “Directive Number” and “Date” for the directives set forth in the table

below.
DIRECTIVE NUMBER DATE DOE DIRECTIVE TITLE MOD #
NNSA SD | 470.4-2 6/23/2018 | Enterprise Safeguards and Security Planning and 120
Admin Chg 1 6/16/2021 | Analysis Program
DOE O | 470.4B,Chg2 1/17/2017 Safeguards and Security Program 120
Ltd Chg 3 9/23/2021

3. Delete the following directives:

DIRECTIVE NUMBER DATE DOE DIRECTIVE TITLE
DOE O | 350.2B 5/31/2011 Use of Management and Operating or Other Facility Management
Contractor Employees for Services to DOE in the Washington, D.C.
Area
DOE O | 473.3A Min | 3/23/2016 Chg | Protection Program Operations
Chg1 1 dated
1/2/2018

C. APPENDIX G, PERSONNEL APPENDIX, is modified as follows:

1. Section 3.0 - COMPENSATION, 3.5 — Special Allowances, Paragraph 8 — Emergency
Response Duty Pay, subparagraph b., is modified by adding the following category of
employees to the table of employees authorized to receive duty pay:

TEAM NAME (LOCATION)

TEAM MISSION

Response Team (NNSS)

Area 12 Facility Readiness and

Maintain facility readiness and conduct facility operations at GS test
beds and critical facilities.

2. Section 7.0 — PAID TIME OFF, Paragraph c. — Holidays, Subparagraph 1. Is modified by
adding “Juneteenth” to the list of holidays available to choose from as part of the 80
hours authorized annually. Delete the existing list of holidays and replace it with the

list below:
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New Year’s Day Labor Day

Martin Luther King Day Veterans Day

Presidents’ Day Thanksgiving Day
Memorial Day Day after Thanksgiving Day
Juneteenth Christmas Day

Independence Day

D. APPENDIX H, KEY PERSONNEL, is modified by deleting the existing Key Personnel table
and substituting the table below:

Name Position

Mark W. Martinez President

Roger R. Rocha Vice President & Chief Operating Officer, Mission Operations

James C. Wallace Senior Director, Stockpile Experimentation and Operations (SEO)

David W. Corbett Senior Director, Infrastructure

John S. Contardi Senior Director, Mission Assurance

Neile Miller Senior Director, Business Operations

Mark J. Krauss Senior Director, Stockpile Operations & Environmental
Management Program

Craig R. Wuest Senior Director, Mission Development, Senior Intelligence
Executive; Field Intelligence Element

TBD Senior Director, Global Security

E. APPENDIX I, SMALL BUSINESS SUBCONTRACTING PLAN AND PARTICIPATION, is modified
by deleting the entry for Base Contract Term YEAR 5: 01-OCT-2021 THROUGH 30- SEPT-
2022 and substituting the FY 2022 information as set forth below:
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Base Contract Term YEAR 5: 01-OCT-2021 THROUGH 30-SEPT-2022
Approximate Contract Period Value: $425,685,951.00
Total Value of all planned subcontracting: $200,000,000.00
Base Contract (%) Total Planned (%) Total Contract Notes
Period Subcontracting dollars Dollars
(If required by CO)
ee. SB: 70% 33% | (Includes HUBZone SB,
SDB, WOSB, VOSB,
SDVOSB, ANCs, and
Indian tribes when
applicable.)
ff. VOSB: 12% 6%
gg. SDVOSB: 4% 2%
hh. HUBZone 3% 1%
ii. SDB: 10% 5% | (Includes ANCs and
Indian tribes)
ji. WOSB: 10% 5%

No other changes are made as a result of this modification. All other terms and conditions

remain unchanged.

(END OF MODIFICATION)
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1-19 970.5227-2 RIGHTS IN DATA-TECHNOLOGY TRANSFER (DEC 2000) (DEVIATION) ALTERNATE |
(DEC 2000 (See —DOE AL-2021-04)

(a) Definitions.

Assistant General Counsel for Technology Transfer and Intellectual Property is the senior intellectual
property counsel for the Department of Energy, as distinguished from the NNSA Patent Counsel, and,
where used in this clause, indicates that the authority for the activity(ies)being described belongs to
DOE.

Computer data bases, as used in this clause, means a collection of data in a form capable of, andfor the
purpose of, being stored in, processed, and operated on by a computer. The term does notinclude
computer software.

Computer software, as used in this clause, means (1) computer programs which are data comprising
a series of instructions, rules, routines, or statements, regardless of the media in which recorded,
that allow or cause a computer to perform a specific operation or series of operations and (2) data
comprising source code listings, design details, algorithms, processes,flow charts, formulae, and
related material that would enable the computer program to be produced, created, or compiled. The
term does not include computer data bases.

Data, as used in this clause, means recorded information, regardless of form or the media on which
it may be recorded. The term includes technical data and computer software. The term "data" does
not include data incidental to the administration of this contract, such as financial,administrative,
cost and pricing, or management information.

Department of Energy (DOE), as used in this clause, includes the National Nuclear Security
Administration (NNSA), unless otherwise identified or indicated.

Limited rights data, as used in this clause, means data, other than computer software, developedat
private expense that embody trade secrets or are commercial or financial and confidential or
privileged. The Government's rights to use, duplicate, or disclose limited rights data are as set forth
in the Limited Rights Notice of paragraph (h) of this clause.

Open source software, as used in this clause, means computer software with its source code thatis
distributed under a license in which the user is granted the right to use, copy, modify, and prepare
derivative works thereof, without having to make royalty payments.

Patent Counsel means the DOE or NNSA Patent Counsel assisting the contracting activity.

Restricted computer software, as used in this clause, means computer software developed at private
expense and that is a trade secret; is commercial or financial and is confidential or privileged; or is
published copyrighted computer software, including minor modifications of anysuch computer
software. The Government's rights to use, duplicate, or disclose restricted computer software are as
set forth in the Restricted Rights Notice of subparagraph (i) of this clause.
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Technical data, as used in this clause, means recorded data, regardless of form or characteristic,that
are of a scientific or technical nature. Technical data does not include computer software, but does
include manuals and instructional materials and technical data formatted as a computerdata base.

Unlimited rights, as used in this clause, means the rights of the Government to use, disclose,
reproduce, prepare derivative works, distribute copies to the public, including by electronic means,
and perform publicly and display publicly, in any manner, including by electronic means,and for any
purpose whatsoever, and to have or permit others to do so.

(b) Allocation of Rights.
(1) Except as may be otherwise expressly provided or directed inwriting by the Patent Counsel,
the Government shall have--

(i)
(ii)

(iif)

(iv)

Ownership of all technical data and computer software first produced in the
performance of this Contract;

Unlimited rights in technical data and computer software first produced or
specifically used in the performance of this Contract, except as provided herein
regarding copyright, limited rightsdata, or restricted computer software, and
except for data subject to the withholding provisions for protected Cooperative
Research and Development Agreement (CRADA) information in accordance with
Technology Transfer actions under this contract, or other data specifically
protected by statute for a period of time or, where, approved by Patent Counsel, in
appropriate instances of the DOE Strategic Partnership Projects (SPP) Program;
The right to inspect technical data and computer software first produced or
specifically usedin the performance of this contract at all reasonable times. The
Contractor shall make available all necessary facilities to allow DOE personnel to
perform such inspection;

The right to have all technical data and computer software first produced or
specifically usedin the performance of this contract delivered to the Government
or otherwise disposed of by the contractor, either as the Contracting Officer may
from time to time direct during the progress of the work or in any event as the
Contracting Officer shall direct upon completion or termination of this contract.
When delivering all contractor-produced computer software to the DOE Office of
Scientific and Technical Information (OSTI), the Contractor shall submit a complete
package as prescribed in paragraph (e)(3) of this section. The Contractor agrees to
leave a copy of such data at the facility or plant to which such data relate, and to
make available for access or to deliver to the Government such data upon request
by the Contracting Officer. If such data are limited rights data or restricted
computer software, the rights of the Government in such data shall be governed
solely by the provisions of paragraph (h) of this clause ("Rights in Limited Rights
Data") or paragraph (i) of this clause ("Rights in Restricted Computer Software");
and

The right to remove, cancel, correct, or ignore any markings not authorized by the
terms of this Contract on any data furnished hereunder if, in response to a written
inquiry by DOE concerning the propriety of the markings, the Contractor fails to
respond thereto within 60 daysor fails to substantiate the propriety of the

2



(2)

(3)

markings. In either case DOE will notify the Contractor of the action taken.

The Contractor shall have:

(1) The right to withhold limited rights data and restricted computer software unless
otherwiseprovided in provisions of this clause;

(i1) The right to use for its private purposes, subject to patent, security or other
provisions of this Contract, data it first produces in the performance of this
Contract, except for data in DOE's Uranium Enrichment Technology, including
diffusion, centrifuge, and atomic vapor laser isotopeseparation, provided the data
requirements of this Contract have been met as of the date of the private use of
such data; and

(iii)  The right to assert copyright subsisting in scientific and technical works, and works
produced by Contractor under DEAR 952.204-75 as provided in paragraph (d) of
this clause andthe right to request permission to assert copyright subsisting in
works other than scientific and technical articles as provided in paragraph (e) of
this clause.

The Contractor agrees that for limited rights data or restricted computer software or other
technical business or financial data in the form of recorded information which it receives
from, or is given access to by DOE or a third party, including a DOE contractor or
subcontractor, andfor technical data or computer software it first produces under this
Contract which is authorizedto be marked by DOE, the Contractor shall treat such data in
accordance with any restrictive legend contained thereon.

In the performance of DOE contracted obligations, each Contractor is required to manage
scientific and technical information (STI) produced under the contract as a direct and integral
part of the work and ensure its broad availability to all customer segments by making STI
available to DOE's central STl coordinating office, OSTI. Requirements for all such reportable
information to OSTI are in DOE Order 241. IB, or successor version, whether it is publicly
releasable, controlled unclassified information, or classified.

(c) Copyright (General).
(1) The Contractor agrees not to mark, register, or otherwise assert copyright inany datain a

)

3)

published or unpublished work, other than as set forth in paragraphs(d), (e), or (f) of this
clause.

Except for material to which the Contractor has obtained the right to assert copyright in
accordance with paragraphs (d), (e) or (f) of this clause, the contractor agrees not to include
in the data delivered under this contract any material copyrighted by the contractor and not
to knowingly include any material copyrighted by others without first granting or obtaining
at nocost a license therein for the benefit of the Government of the same scope as set forth
in paragraph (d) of this clause. If the contractor believes that such copyrighted material for
whichthe license cannot be obtained must be included in the data to be delivered, rather
than merely incorporated therein by reference, the contractor shall obtain the written
authorization of the Contracting Officer to include such material in the data prior to its
delivery.

If the Contractor has not been granted permission to copyright data or computer software
first produced under the contract where such permission is necessary, i.e., for works other

3



thanscientific and technical journal articles and data produced under a CRADA, and if the
Government desires to obtain copyright in such data or computer software, the Patent
Counsel may direct the Contractor to establish claim to copyright in such data or computer
software andto assign such copyright to the Government or its designated assignee.

(d) Copyrighted works (scientific and technical works).

(1) The Contractor shall have the right toassert, without prior approval of the Contracting
Officer, copyright subsisting in scientific and technical works composed under this contract
or based on or containing data first produced by the Contractor in the performance of this
contract, and published in academic, technical or professional journals, symposia,
proceedings, contributions to chapters of book compilations or similar means of
dissemination to make broadly available to the public or scientific community for the
purpose of scientific, research, knowledge and education. Such scientific and technical
works may be recorded or fixed in any medium including but not limited to print, online,
web, audio, video or other medium, and released or disseminated through any
communication or distribution channel including but not limited to articles, reports, books,
non-architectural drawings, repositories, videos, websites, workshops, or social media.
When assertion of copyright is made, the Contractor shall affix the applicable copyright
notice of 17 U.S.C. 401 or 402 and acknowledgment of Government sponsorship (including
contract number) on the data when such data are delivered to the Government as well as
when the data are published or deposited for registration as a published work in the U.S.
Copyright Office. The Contractor grants to the Government, and others acting on its behalf,
a nonexclusive, paid-up, irrevocable,world-wide license in such copyrighted data to
reproduce, prepare derivative works, distributecopies to the public, and perform publicly
and display publicly, by or on behalf of the Government.

(2) For each scientific or technical work first produced or composed under this contract and
submitted for publication or similar means of dissemination, the contractor shall provide
notice to the publisher of the Government's license in the copyright that is substantially
similar to or otherwise references one of the following notices below:

A suitable notice (long version) reflecting the Government's non-exclusive, paid-up, irrevocable,world-
wide license in the copyright.

Notice: This work was produced by [insert the name of the Contractor] under contract No. [insertthe
contract number] with the U.S. Department of Energy. The United States Government retains and the
publisher, by accepting the work for publication, acknowledges that the United States Government
retains a non-exclusive, paid-up, irrevocable, world-wide license to publish or reproduce the published
form of this work, or allow others to do so, for United States Government purposes. The Department
of Energy will provide public access to these results of federally sponsored research in accordance
with the DOE Public Access Plan [insert current link}.

(End of notice)

A suitable notice (short version) reflecting the Government's non-exclusive, paid-up,irrevocable,
world-wide license in the copyright follows:

Notice: This work was produced by [insert the name of the Contractor] under Contract No. [insert the
contract number] with the U.S. department of Energy. Publisher acknowledges the U.S. Government
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license to provide public access under the DOE Public Access Plan [insertcurrent link}.

(3) The title to the copyright of the original of unclassified graduate theses and the original of
related unclassified scientific papers shall vest in the author thereof, subject to the right of
DOEto retain duplicates of such documents and to use such documents for any purpose
whatsoever without any claim on the part of the author or the Contractor for additional
compensation.

(e) Copyrighted works (other than scientific and technical works and data produced under a CRADA).
The Contractor may obtain permission to assert copyright subsisting in technical data and computer
software first produced by the Contractor in performance of this contract, when theContractor needs
to control distribution to advance the goals of the technology transfer mission and where the
Contractor can show that commercialization would be enhanced by such copyright protection, subject
to the following:

(1) Contractor request to assert copyright.

(i) Except for scientific and technical works under (d) above and data produced under a
CRADA, the Contractor shall submit in writing to Patent Counsel its request to assert
copyright in data first produced in the performance of this contract pursuant to this
clause. The right of the Contractor to copyright data first produced under a CRADA is as
described in the individual CRADA. Each request by the Contractor must include:

(A) The identity of the data (including any computer software) for which the
Contractor requestspermission to assert copyright, as well as an abstract
which is descriptive of the data and is suitable for dissemination purposes;

(B) Thefunding program under which it was funded;

(C)  Whether, to the best knowledge of the Contractor, the data is subject to an
internationaltreaty or agreement;

(D) Whether the data is subject to export control;

(E) A statement that the Contractor plans to commercialize the data in
compliance with the clause of this contract entitled, "Technology Transfer
Mission," within five (5) years after obtaining permission to assert copyright
or, on a case-by-case basis, a specified longer period where the Contractor
can demonstrate that the ability to commercialize effectively is dependent
upon such longer period; and
(F)  Fordata other than computer software, a statement explaining why the
assertion of copyrightis necessary to enhance commercialization and is
consistent with DOE's dissemination responsibilities.

(ii) For data that is developed using other funding sources in addition to DOE funding,
the permission to assert copyright in accordance with this clause must also be
obtained by the Contractor from all other funding sources prior to the Contractor's
request to Patent Counsel. Therequest shall include the Contractor's certification or
other documentation acceptable to Patent Counsel demonstrating such permission
has been obtained;

(iii) Permission for the Contractor to assert copyright in excepted categories of data as
determined exclusively by DOE will be expressly withheld . Such excepted categories
include data whose release-



(A) Would be detrimental to national security, i.e., involve classified information or
data or sensitive information under Section 148 of the Atomic Energy Act of
1954, as amended, or aresubject to export control for nonproliferation and
other nuclear-related national security purposes;

(B) Would not enhance the appropriate transfer or dissemination and
commercialization of such data;

(C) Would have a negative impact on U.S. industrial competitiveness;

(D) Would prevent DOE from meeting its obligations under treaties and
international agreements; or

(E) Would be detrimental to one or more of DOE's programs.

(iv) The Contractor will obtain the advanced written approval of the Patent Counsel to
assert copyright where data are determined to be in the following excepted
categories: (a) under exportcontrol restrictions; (b) developed with Naval Reactors'
funding; (c) subject to disposition of data rights under treaties and international
agreements. Additional excepted categories may be added by the Assistant General
Counsel for Technology Transfer and Intellectual Property. Where data are
determined to be under export control restriction, the Contractor may obtain
permission to assert copyright subject to the provisions of this clause for purposes of
limited commercialization in a manner that complies with export control statutes
and applicable regulations. In addition, notwithstanding any other provision of this
contract, all data developed with Naval Reactors' funding and those data that are
classified fall within excepted categories. The rights of the Contractor in data are
subject to the disposition of data rights in the treaties andinternational agreements
identified at DOES' Office of International Affairs (International Commitments-IEC).

Patent Counsel Review and Response to Contractor's Request. The Patent Counsel shall
useits best efforts to respond in writing within 60 days of receipt of a complete request by
the Contractor to assert copyright in technical data and computer software pursuant to
this clause. Such response shall either give or withhold DOE's permission for the
Contractor to assert copyright or advise the Contractor that DOE needs additional time to
respond, and the reasons therefor. If Patent Counsel grants permission for the Contractor
to assert copyright in computersoftware, the permission automatically extends to
subsequent minor versions (e.g., minor revisions, patches and bug fixes) having the same
funding source, same name and substantiallysame functionality as the original computer
software, and may be extended to subsequent majorversions representing significant
modifications of the program with the approval of Patent Counsel.

Permission for contractor to assert copyright.

(i) For computer software, the Contractor shall furnish, or make available to the DOE
Office ofScientific and Technical Information (OSTI) in accordance with OSTI
guidelines at the time permission to assert copyright is given under paragraph (e)(2)
of this clause--

(A)  Announcement information/metadata contained in the Software

Announcement Notice241.4;

(B) The source code and/or executable file for each software program; and
(C) Documentation, if any, which may consist of a user manual, sample test cases,
or similar information, needed by a technically competent user to understand
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(ii)

(iif)

(iv)

(vi)

(vii)

and use the software (whetherincluded on the software media itself or
provided in a separate file or in paper format).

The Contractor acknowledges that the DOE designated software distribution and
controlpoint may provide a technical description of the software in an announcement
identifying itsavailability from the copyright holder.

Unless otherwise directed by the Patent Counsel, for data other than computer
software to which the Contractor has received permission to assert copyright under
paragraph (e)(2) of this clause above, the Contractor shall within sixty (60) days of
obtaining such permission furnish, ormake available, to OSTI in accordance with OSTI
guidelines, a copy of such data as well as an abstract of the data suitable for
dissemination purposes. The Contractor acknowledges that OSTImay provide an
abstract of the data in an announcement to DOE, its contractors and to the public
identifying its availability from the copyright holder.

Once the Contractor is given permission to assert copyright in data, the Contractor
may begin to commercialize the copyrighted data by making copyrighted data
available for licensing to third parties and by offering other types of distribution to
third parties. During the period in which commercialization activities pertaining to
the copyrighted data are continuing, or for a specified period of time prescribed by
Patent Counsel in paragraph (e)(2) above, the Contractor grants to the Government,
and others acting on its behalf, a paid-up, nonexclusive, irrevocable worldwide
license in such copyrighted data to reproduce, prepare derivative works and perform
publicly and display publicly, by or on behalf of the Government. For all previously
approved and current copyrighted data that the Contractor is actively
commercializing, the Contractor maycontinue to commercialize in accordance with
this paragraph.

When the Contractor abandons commercialization activities pertaining to the data to
which the Contractor has been given permission to assert copyright or at the end of
the specified periodas prescribed by Patent Counsel, the Contractor grants to the
Government, and others acting on its behalf, a paid-up, nonexclusive, irrevocable
worldwide license in such copyrighted data to reproduce, distribute copies to the
public, prepare derivative works, perform publicly and displaypublicly, and to permit
others to do so.

At any time the Contractor abandons commercialization activities for copyrighted
data, the Contractor shall advise OSTI and Patent Counsel and, upon request, assign
the copyright to the Government so that the Government can distribute the
copyrighted data to the public. When theContractor abandons commercialization
activities, the Contractor will provide to OSTI the latestversion of the copyrighted
data (for example, source code, object code, minimal support documentation,
drawings or updated manuals.) In addition, the Contractor will provide annuallyto
Patent Counsel, if requested, a list of all copyrighted data that the Contractor has
abandoned commercial licensing activity during that year.

Whenever the Contractor asserts copyright in data pursuant to this paragraph (e),
the Contractor shall affix the applicable copyright notice of 17 U.S.C. 401 or 402 on
the copyrighteddata and also an acknowledgment of the Government sponsorship
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and license rights of paragraphs (e)(3)(iv) and (v) of this clause. Such action shall be
taken when the data are delivered to the Government, licensed or deposited for
registration as a published work in the U.S. Copyright Office, or when submitted for
publication. The acknowledgment of Governmentsponsorship and license rights shall
substantially similar to the following:

Notice: These data were produced by (insert name of Contractor) under Contract No.

with the Department of Energy. During the period of commercialization or such other time period
specified by the Department of Energy, the Government is granted for itself and others acting on its
behalf a nonexclusive, paid-up, irrevocable worldwide license in this data to reproduce, prepare
derivative works, and perform publicly and display publicly, by or on behalf of the Government.
Subsequent to that period the Government is granted for itself and others acting on its behalf a
nonexclusive, paid-up, irrevocable worldwide license in this data to reproduce, prepare derivative
works, distribute copies to the public, perform publicly and displaypublicly, and to permit others to do
so. The specific term of the license can be identified by inquiry made to the Contractor or DOE.
NEITHER THE UNITED STATES NOR THE UNITED STATES DEPARTMENT OF ENERGY, NOR ANY OF THEIR
EMPLOYEES, MAKES ANY WARRANTY, EXPRESS OR IMPLIED, OR ASSUMES ANY LEGAL LIABILITY OR
RESPONSIBILITY FOR THE ACCURACY, COMPLETENESS, OR USEFULNESS OF ANY DATA, APPARATUS,
PRODUCT, OR PROCESS DISCLOSED, ORREPRESENTS THAT ITS USE WOULD NOT INFRINGE PRIVATELY
OWNED RIGHTS.

(End of notice)

(viii) With respect to any data to which the Contractor has received permission to assert
copyright, the DOE has the right, during the period that Contractor is
commercializing the data as provided for in paragraph (e)(3)(iv) of this clause, to
request the Contractor to grant a nonexclusive, partially exclusive or exclusive
license in any field of use to a responsible applicant(s) upon terms that are
reasonable under the circumstances, and if the Contractor refusessuch request, to
grant such license itself, if the DOE determines that the Contractor has not madea
satisfactory demonstration that either it or its licensee(s) is actively pursuing
commercializationof the data as set forth in subparagraph (e)(1)(i) of this clause.
Before licensing under this subparagraph, DOE shall furnish the Contractor a written
request for the Contractor to grant the stated license, and the Contractor shall be
allowed thirty (30) days (or such longer period as may be authorized by the
Contracting Officer for good cause shown in writing by the Contractor) after such
notice to show cause why the license should not be granted. The Contractor shall
havethe right to appeal the decision of the DOE to grant the stated license to the
Invention LicensingAppeal Board as set forth in 10 CFR 781.65-"Appeals".

(ix) No costs shall be allowable for maintenance of copyrighted data, primarily for the
benefit ofthe Contractor and/or a licensee which exceeds DOE Program needs,
except as expressly provided in writing by the Contracting Officer. The Contractor
may use its net royalty income toeffect such maintenance costs.

(4) The following notice may be included in computer software prior to any publication or
release and prior to the Contractor's obtaining permission from the Department of Energy
toassert copyright in the computer software pursuant to paragraph (c)(3) of this section.
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Notice: This computer software was prepared by [insert the Contractor's name and the individual
author], hereinafter the Contractor, under Contract [insert the Contract Number] with the
Department of Energy (DOE). All rights in the computer software are reserved by DOE on behalf of
the United States Government and the Contractor as provided in the Contract. You are authorized to
use this computer software for Governmental purposes but it is not to be released or distributed to
the public. NEITHER THE GOVERNMENT NOR THE CONTRACTOR MAKES ANY WARRANTY, EXPRESS
OR IMPLIED, OR ASSUMES ANY LIABILITY FOR THE USE OF THIS SOFTWARE. This notice including this
sentence must appear on anycopies of this computer software.

(End of notice)

(5) Asimilar notice can be used for data, other than computer software, prior to any
publicationor release and prior to Contractor's obtaining permission of DOE Patent
Counsel to assert copyright.

(f) Open software source. The Contractor may release computer software first produced by the
Contractor in the performance of this contract under an open source software license. Such software
shall hereinafter be referred to as open source software or OSS, subject to the following:

(1) DOE Program notice for copyright assertion for OSS

(i)  The Contractor shall provide written notice (including relevant data such as, for
example, the software disclosure form) to each DOE Program or Programs that have
provided a substantial portion of the funding (funding source(s)) to develop the
software that the Contractor intends to release as OSS unless the funding Program(s)
has previously provided blanket approval for all software developed with funding
from that Program or a specific DOE project stipulates the software to be released as
OSS. If Program has neither consented nor objected to the assertion ofcopyright
within two weeks of such written notification, the Contractor may assert copyright in
the software. If notification of a funding DOE Program(s) is not practicable or DOE
Program(s) has objected, the Contractor shall consult with Patent Counsel, which
may provide approval. Forsoftware developed under a technology transfer
agreement (e.g., CRADA, SPP, or User Facility Agreement), authorization from the
partner of the such agreement shall be additionally obtained for OSS release unless
such agreement has a provision providing for such copyright assertion.

(ii)  If the software is developed with funding from a federal government agency or
agencies (funding source(s)) other than DOE, then authorization from all the funding
agency(ies) shall beobtained for OSS release, if practicable. Such federal government
agency(ies) may provide blanket approval for all software developed with funding
from that agency(ies). However, OSS release of any one of such software shall be
subject to approval by all other funding sources for the software, if any. If approval
from such federal government agency(ies) is not practicable, thePatent Counsel may
provide approval instead.

(2) Assert copyright in the OSS. Once the Contractor has met the program approval
requirements set forth in paragraph (f)(l) of this clause, copyright in the software to be
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(3)

(4)

(6)

(7)

(8)

distributed as OSS maybe asserted by the Contractor, or, for OSS developed under a
CRADA, User Facility Agreement,or SPP Agreement, either by the Contractor, CRADA
Participant, User Facility User, or SPP Sponsor, as applicable, which precludes marking
such OSS as protectable from public distribution.

Submit Software Announcement Notice 241.4 to OSTI. The Contractor must submit
SoftwareAnnouncement Notice (AN) 241.4 (or the current notice as may be required by
DOE) to OSTI. In the AN 241.4, the Contractor shall provide the unique URL (i.e. a
persistent identifier) from which the software can be obtained so that OSTI can announce
the availability of the OSS and the public has access via the URL.

Maintain OSS record. The Contractor must maintain a record of all software distributed as
0SS. Upon request of the Patent Counsel, the Contractor shall provide the necessary
information regarding any or all OSS.

Provide public access to the OSS. The Contractor shall ensure that the OSS is publicly
accessible as open source via the Contractor's website, Open Source Bulletin Boards
operated bythird parties, DOE, or other standard industry methods.

Select an 0SS license. Each OSS will be distributed pursuant to an OSS license. The

Contractor may choose among industry standard OSS licenses or create its own set of

Contractorstandard licenses. To assist the Contractor, the Assistant General Counsel for

Technology Transfer and Intellectual Property, may periodically issue guidance on OSS

licenses. Each Contractor-created OSS license, must contain, at a minimum, the following

provisions --

(i)  Adisclaimer or equivalent that disclaims the Government's and Contractor's liability
forlicensees' and third parties' use of the software; and

(ii)  Agrant of permission for licensee to distribute OSS containing the licensee's
derivative works. This provision may allow the licensee and third parties to
commercialize their derivativeworks or might request that the licensee's derivative
works be forwarded to the Contractor for incorporation into future OSS versions.

Relationship to other required clauses in the contract. OSS distributed in accordance with
this section shall not be subject to the requirements relating to indemnification of the
Contractor or Federal Government, U.S. Competitiveness and U.S. Preference, as set forth
in paragraphs (f)and (g) of the clause within this contract entitled Technology Transfer
Mission (48 CFR 970.5227-3). The requirement for the Contractor to request permission to
assert copyright for thepurpose of engaging in licensing software for royalties, as set forth
elsewhere in this clause, is not modified by this section.

Government license. For all 0SS, the Contractor grants to the Government, and others
actingon its behalf, a paid-up, nonexclusive, irrevocable worldwide license in data
copyrighted in accordance with paragraph (f)(2) of this clause to reproduce, distribute
copies to the public, prepare derivative works, perform publicly and display publicly, and
to permit others to do so.

Contractor abandons OSS. If the Contractor ceases to make 0SS publicly available, then the
10



Contractor shall submit to OSTI the object code and source code of the latest version of the
0SSdeveloped by the Contractor in addition to a revised Announcement Notice 241.4
(which includes an abstract) and the Contractor shall direct any inquiries from third parties
seeking to obtain the original OSS to OSTI.

(g) Subcontracting.
(1) Unless otherwise directed by the Patent Counsel, the Contractor agrees touse, in

2

3

subcontracts in which technical data or computer software is expected to be produced or
in subcontracts for supplies that contain a requirement for production or delivery of data
in accordance with the DOE policy and procedures by using "Rights in Data-General" at 48
CFR 52.227-14 modified in accordance with 48 CFR 927.409 including alternates as
appropriate withthe prior approval of DOE Patent Counsel. The Contractor shall not
acquire rights in a subcontractor's limited rights data or restricted computer software,
except through the use of Alternates Il or lll, respectively, without the prior approval of the
Patent Counsel. The clause at 48 CFR 52.227-16, Additional Data Requirements, shall be
included in subcontracts in accordance with 48 CFR 927.409(d). In subcontracts, including
subcontracts for related support services, involving the design or operation of any plants
or facilities or specially designed equipment for such plants or facilities that are managed
or operated under its contract with DOE,the Contractor shall use the "rights in Data-
Facilities clause at 48 CFR 970.5227-1.

It is the responsibility of the Contractor to obtain from its subcontractors technical data
and computer software and rights therein, on behalf of the Government, necessary to
fulfill the Contractor's obligations to the Government with respect to such data. In the
event of refusal by asubcontractor to accept a clause affording the Government such
rights, the Contractor shall:

(i)  Promptly submit written notice to the Contracting Officer setting forth reasons or
the subcontractor's refusal and other pertinent information which may expedite
disposition of thematter, and

(ii) Not proceed with the subcontract without the written authorization of the
ContractingOfficer.

Neither the Contractor nor higher-tier subcontractors shall use their power to award
subcontracts as economic leverage to acquire rights in a subcontractor's limited rights data
andrestricted computer software for their private use.

(h) Rights in limited rights data. Except as may be otherwise specified in this Contract as data which
are not subject to this paragraph, the Contractor agrees to and does hereby grant to the Government
an irrevocable nonexclusive, paid-up license by or for the Government, in any limited rights data of
the Contractor specifically used in the performance of this contract, provided, however, that to the
extent that any limited rights data when furnished or delivered isspecifically identified by the
Contractor at the time of initial delivery to the Government or a representative of the Government,
such data shall not be used within or outside the Governmentexcept as provided in the "Limited
Rights Notice" set forth below. All such limited rights data shall be marked with the following
"Limited Rights Notice:"

Limited Rights Notice
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These data contain "limited rights data," furnished under Contract No. with the United
States Department of Energy which may be duplicated and used by the Governmrent with the express
limitations that the "limited rights data" may not be disclosed outside the Government orbe used for
purposes of manufacture without prior permission of the Contractor, except that further disclosure
or use may be made solely for the following purposes:

(a) Use (except for manufacture) by support services contractors within the scope of theircontracts;
(b) This "limited rights data" may be disclosed for evaluation purposes under the restriction thatthe
"limited rights data" be retained in confidence and not be further disclosed,;

(c) This "limited rights data" may be disclosed to other contractors participating in the Government's
program of which this contract is a part for information or use (except for manufacture) in
connection with the work performed under their contracts and under the restriction that the
"limited rights data" be retained in confidence and not be further disclosed;

(d) This "limited rights data" may be used by the Government or others on its behalf for emergency
repair or overhaul work under the restriction that the "limited rights data" be retainedin confidence
and not be further disclosed; and

(e) Release to a foreign government, or instrumentality thereof, as the interests of the UnitedStates
Government may require, for information or evaluation, or for emergency repair or overhaul work
by such government.

This Notice shall be marked on any reproduction of this data in whole orin part.
(End of notice)

(i) Rights in restricted computer software. (1) Except as may be otherwise specified in this contract as
data which are not subject to this paragraph, the Contractor agrees to and does herebygrant to the
Government an irrevocable, nonexclusive, paid-up, license by or for the Government, in any
restricted computer software of the Contractor specifically used in the performance of this contract;
provided, however, that to the extent that any restricted computer software when furnished or
delivered is specifically identified by the Contractor at the time of initial delivery to the Government
or a representative of the Government, such data shall not beused within or outside the
Government except as provided in the "Restricted Rights Notice" set forth below. All such restricted
computer software shall be marked with the following "Restricted Rights Notice:"

Restricted Rights Notice-Long Form

(a) This computer software is submitted with restricted rights under Department of Energy Contract
No. . It may not be used, reproduced, or disclosed by the Government except as
provided in paragraph (b) of this notice.

(b) This computer software may be:

(1) Used or copied for use in or with the computer or computers for which it was acquired,
including use at any Government installation to which such computer or computers may
be transferred;

(2) Used, copied for use, in a backup or replacement computer if any computer for which it
wasacquired is inoperative or is replaced,;

(3) Reproduced for safekeeping (archives) or backup purposes;
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(4) Modified, adapted, or combined with other computer software, provided that only the
portions of the derivative software consisting of the restricted computer software are
to be madesubject to the same restricted rights; and

(5) Disclosed to and reproduced for use by contractors under a service contract (of the
type defined in 48 CFR 37.101) in accordance with subparagraphs (b)(l) through (4) of
this Notice,provided the Government makes such disclosure or reproduction subject
to these restricted rights.

(¢) Notwithstanding the foregoing, if this computer software has been published under copyright, it
is licensed to the Government, without disclosure prohibitions, with the rights set forth in the
restricted rights notice above.

(d) This Notice shall be marked on any reproduction of this computer software, in whole or in
part.
(End of notice)

(2) Where it isimpractical to include the Restricted Rights Notice on restricted computer
software, the following short-form Notice may be used in lieu thereof:

Restricted Rights Notice-Short Form

Use, reproduction, or disclosure is subject to restrictions set forth in the Long Form Notice of DOE
Contract No. with (name of Contractor).
(End of notice)

(3) If the software is embedded, or if it is commercially impractical to mark it with human
readable text, then the symbol Rand theclause date (mo/yr) in brackets or a box, e.g. a [R-
mo/yr], may be used. This will be read to mean restricted computer software, subject to the
rightsof the Government as described in the Long Form Notice, in effect as of the date indicated
next to the symbol. The symbol shall not be used to mark human readable material. In the event
this contract contains any variation to the rights in the Long Form Notice, then the contract
number must also be cited.

(4) If restricted computer software is delivered with the copyright notice of 17 U.S.C. 401, the
software will be presumed to be published copyrighted computer software licensed to the
Government without disclosure prohibitions and with unlimited rights, unless the Contractor
includes the following statement with such copyright notice "Unpublished-rights reserved under the
Copyright Laws of the United States."

(j) Relationship to patents. Nothing contained in this clause creates or is intended to imply a license
to the Government in any patent or is intended to be construed as affecting the scope ofany
licenses or other rights otherwise granted to the Government under any patent.

(End of clause)

Alternate | (2000). (Deviation) As prescribed in 970.2704-3(b), where access to Category C-24
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restricted data is contemplated in the performance of a contract the Contracting Officer shall
insert the phrase "and except Restricted Data in category C-24, 10 CFR part 725, in which DOE
has reserved the right to receive reasonable compensation for the use of its inventions and
discoveries, including related data and technology" after "laser isotope separation" and before
the comma in paragraph (b)(2)(ii) of the clause at 970.5227-2, Rights in Data-Technology
Transfer, as appropriate.

(End of clause)

Alternate | (DEC 2000). As prescribed in 48 CFR 970.2704-3(b), where access to Category C-24 restricted
data is contemplated in the performance of a contract the contracting officer shall insert the phrase “and
except Restricted Data in category C-24, 10 CFR part 725, in which DOE has reserved the right to receive
reasonable compensation for the use of its inventions and discoveries, including related data and
technology” after “laser isotope separation” and before the comma in paragraph (b)(2)(ii) of the clause at
48 CFR 970.5227-2, Rights in Data - Technology Transfer, as appropriate.

(End of clause)

1-20A 970.5227-3 TECHNOLOGY TRANSFER MISSION (AUG 2002) (DEVIATION) ALTERNATE Il (DEC
2000) (See — DOE AL-2021-04)

This clause has as its purpose implementation of the National Competitiveness Technology
Transfer Act of 1989 (Sections 3131, 3132, 3133, and 3157 of Pub. L. 101-189 and as amendedby
Pub. L. 103-160, Sections 3134 and 3160). The Contractor shall conduct technology transfer
activities with a purpose of providing benefit from Federal research to U.S. industrial
competitiveness.

(a) Authority.

(1) In order to ensure the full use of the results of research and development effortsof, and
the capabilities of, the Laboratory, technology transfer, including Cooperative
Research and Development Agreements (CRADAs), is established as a mission of the
Laboratory consistent with the policy, principles and purposes of Sections 11(a)(1) and
12(g) of the Stevenson-Wydler Technology Innovation Act of 1980, as amended (15 U.S.C.
3710a); Section 3132(b) of Pub. L. 101-189, Sections 3134 and 3160 of Pub. L. 103-160,
and of Chapter 38 of the Patent Laws (35 U.S.C. 200 et seq.); Section 152 of the Atomic
Energy Act of 1954, as amended (42 U.S.C. 2182); Section 9 of the Federal Nonnuclear
Energy Research and Development Act of 1974 (42 U.S.C. 5908); Section 102 of the
Laboratory Modernization andTechnology Transfer Act (Public Law 115-246) and Executive
Order 12591 of April 10, 1987.

(2) In pursuing the technology transfer mission, the Contractor is authorized to conduct
activitiesincluding but not limited to: identifying and protecting intellectual property
made, created or acquired at or by the Laboratory; negotiating licensing agreements and
assignments for intellectual property made, created or acquired at or by the Laboratory
that the Contractor controls or owns; bailments; negotiating all aspects of and entering

into CRADAs; providing technical consulting and personnel exchanges; conducting science
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education activities and reimbursable Strategic Partnership Projects (SPP); providing
information exchanges; and makingavailable laboratory or weapon production user
facilities. It is fully expected that the Contractor shall use all of the mechanisms available to
it to accomplish this technology transfer mission, including, but not limited to, CRADAs,
user facilities, SPP, science education activities, consulting, personnel exchanges,
assignments, and licensing in accordance with this clause.

(3) Trademarks and service marks. The Contractor, with notification to DOE Patent Counsel, is
authorized to protect goods/services resulting from work at the Laboratory through
Trademark and Service Mark protection. The Laboratory name and associated logos are
owned by the Department of Energy unless an exception is allowed by the DOE Patent
Counsel, and shall be protected by DOE Patent Counsel. In furtherance of the technology
transfer mission, should the Contractor want to assert trademark or service mark
protection for any word, phrase, symbol, design, or combination thereof that includes or is
associated with the Laboratory name, the Contractor must first notify and obtain
permission from the Department of Energy Patent Counsel. All marks, whether or not
registered with the United States Patent and Trademark Office, are to be included in the
"Intellectual property rights" paragraph (i) of this clause, below,regarding transfer to
successor contractor, DOE reserves the right to require the Contractor to cancel
registration of the mark or cease use of the mark.

(b) Definitions.
Assignment means any agreement by which the Contractor transfers ownership of Laboratory
Intellectual Property, subject to the Government's retained rights.
Bailment means any agreement in which the Contractor permits the commercial or non- commercial
transfer of custody, access or use of Laboratory Biological Materials or LaboratoryTangible Research
Product for a specified purpose of technology transfer or research and development, including without
limitation evaluation, and without transferring ownership to thebailee.
Contractor's Laboratory Director means the individual who has supervision over all orsubstantially all
of the Contractor's operations at the Laboratory.

Cooperative Research and Development Agreement (CRADA) means any agreement entered into
between the Contractor as operator of the Laboratory, and one or more parties including at least one
non-Federal party under which the Government, through its laboratory, provides personnel, services,
facilities, equipment, intellectual property, or other resources with or without reimbursement (but
not funds to non-Federal parties) and the non-Federal parties provide funds, personnel, services,
facilities, equipment, intellectual property, or other resources toward the conduct of specified
research or development efforts which are consistent with the missions of the Laboratory; except that
such term does not include a procurement contract, grant, or

cooperative agreement as those terms are used in sections 6303, 6304, and 6305 of Title 31 ofthe
United States Code.

Department of Energy (DOE), as used in this clause, includes the National Nuclear Security
Administration (NNSA), unless otherwise identified or indicated.

Intellectual property means data, inventions, patents, patent applications, trademarks, service marks,
copyrights, mask works, protected CRADA information, and other forms of comparableproperty rights

protected by Federal Law and other foreign counterparts.
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Joint Work Statement (JWS) means a proposal for a CRADA prepared by the Contractor, signedby the
Contractor's Laboratory Director or designee which describes the project.

Laboratory biological materials means biological materials capable of replication or reproduction,
such as plasmids, deoxyribonucleic acid molecules, ribonucleic acid molecules, living organisms of any
sort and their progeny, including viruses, prokaryote and eukaryote celllines, transgenic plants and
animals, and any derivatives or modifications thereof or products produced through their use or
associated biological products, made under this contract by Laboratory employees or through the use
of Laboratory research facilities.

Laboratory tangible research product means tangible material results of research which--
(1) Are provided to permit replication, reproduction, evaluation or confirmation of the
researcheffort, or to evaluate its potential commercial utility;
(2) Arenot materials generally commercially available; and
(3) Were made under this contract by Laboratory employees or through the use of Laboratory
research facilities.

Patent Counsel means the DOE or NNSA Patent Counsel assisting the contracting activity. ThePatent
Counsel is the first and primary point of contact for activities described in this clause.

Strategic Partnership Projects (SPP) means any agreement pursuant to the SPP clause, if included in
this M&O contract, entered into between the Contractor as operator of the Laboratory and a non-
Federal party under which the Government, through its laboratory, provides personnel, services,
facilities, equipment, intellectual property, only when such workdoes not interfere with DOE-funded
activities conducted as authorized by other parts of this M&O contract and on a fully reimbursable
basis.

(c) Allowable costs.

(1) The Contractor shall establish and carry out its technology transfer efforts through
appropriate organizational elements consistent with the requirements for an Office of
Research and Technology Applications (ORTA) pursuant to paragraphs (b) and (c) of Section
11 of the Stevenson-Wydler Technology Innovation Act of 1980, as amended (15 U.S.C.
3710). The costs associated with the conduct of technology transfer through the ORTA
includingactivities associated with obtaining, maintaining, licensing, and assigning
intellectual property rights, increasing the potential for the transfer of technology,
widespread notice of technology transfer opportunities, and early stage and
precommercial technology demonstration to remove barriers that limit private sector
interest and demonstrate potential commercial applications of any research and
technologies arising from Laboratory activities, shall be deemed allowable provided that
such costs meet the other requirements of the allowable costs provisions of this contract.

(2) The Contractor's participation in litigation to enforce or defend intellectual property claims
incurred in its technology transfer efforts shall be as provided in the clause entitled
"Insurance-Litigation and Claims" of this contract.

(d) Conflicts of interest-technology transfer. The Contractor shall have implementing procedures that

seek to avoid employee and organizational conflicts of interest, or the appearanceof conflicts of
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interest, in the conduct of its technology transfer activities. These procedures shallapply to all persons
participating in Laboratory research or related technology transfer activities. Such implementing
procedures shall be provided to the Contracting Officer for review and approval within sixty (60) days
after execution of this contract. The Contracting Officer shall have thirty (30) days thereafter to
approve or require specific changes to such procedures. Such implementing procedures shall include
procedures to:

(1) Inform employees of and require conformance with standards of conduct and integrity in
connection with research involving non-federal sponsors in accordance with the provisions
ofparagraph (n)(5) of this clause;

(2) Review and approve employee activities so as to avoid conflicts of interest arising from
commercial utilization activities relating to contractor-developed intellectual property;

(3) Conduct work performed using royalties so as to avoid interference with or adverse effects
onongoing DOE projects and programs;

(4) Conduct activities relating to commercial utilization of contractor-developed intellectual
property so as to avoid interference with or adverse effects on user facility or SPP activities
ofthe Contractor;

(5) Conduct DOE-funded projects and programs so as to avoid the appearance of conflicts of
interest or actual conflicts of interest with non-Government funded work;

(6) Notify the Contracting Officer with respect to any new work to be performed or proposed
to be performed under the contract for DOE or other Federal agencies where the new
work or proposal involves intellectual property in which the Contractor has obtained or
intends to requestor elect title;

(7) Except as provided elsewhere in this contract, obtain the approval of the Contracting Officer
for any licensing of or assignment of title to Intellectual Property rights by the Contractor to
anybusiness or corporate affiliate of the Contractor;

(8) Obtain the approval of the Contracting Officer prior to any assignment, exclusive licensing,
or option for exclusive licensing, of intellectual property to any individual who is a current
or hasbeen a Laboratory employee within the previous two years or to the company in
which the individual is a principal and the Contractor's request should include notice of any
technology transfer agreements (e.g., SPP and CRADA) associated with the intellectual
property;

(9) Notify non-Federal sponsors of SPP activities, or non-Federal users of user facilities, of any
relevant intellectual property interest of the Contractor prior to execution of SPP or user
agreements; and

(10) Notify the Contracting Officer and DOE funding program prior to evaluating a proposal bya
third party for DOE, when (a) the evaluator is an inventor of a Contractor invention that is
thesubject matter of the proposal or (b) the evaluator is a principal or has financial interest
in the third party or (c) the third party is a licensee of the Contractor.

(e) Fairness of opportunity. In conducting its technology transfer activities, the Contractor shall
prepare procedures and take all reasonable measures to ensure widespread notice of availability
of technologies suited for transfer and opportunities for exclusive licensing and joint research
arrangements. The requirement to widely disseminate the availability of technology transfer
opportunities does not apply to a specific application originated outside of the Laboratory and by
entities other than the Contractor.

(f) US. industrial competitiveness for licensing and assignments of intellectual property.
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(1) Inthe interest of enhancing U.S. Industrial Competitiveness, the Contractor shall, in its

2

€))

licensing and assignments of intellectual property, give preference in such a manner as

to enhance the accrual of economic and technological benefits to the U.S. domestic

economy. The Contractorshall consider the following factors in all of its licensing and
assignment decisions involving Laboratory intellectual property where the Laboratory
obtains rights during the course of the Contractor's operation of the Laboratory under
this contract--

(i)  Whether any resulting design and development will be performed in the United
States and whether resulting products, embodying parts, including components
thereof, will be substantiallymanufactured in the United States; and

(ii))  (A) Whether the proposed licensee or assignee has a business unit located in the
United States and whether significant economic and technical benefits will flow
to the United States as aresult of the license or assighment agreement;

(B) Inlicensing or assigning any entity subject to the control of a foreign
company or government, whether such foreign government permits United
States agencies, organizations orother persons to enter into cooperative
research and development agreements and licensing agreements, and has
policies to protect United States intellectual property rights;

(C) If the proposed licensee, assignee, or parent of either type of entity is
subject to the control ofa foreign company or government, the Contractor,
with the assistance of the Contracting Officer,in considering the factors set
forth in paragraph (B) of this clause, may rely upon the following
information -

(1) U.S. Trade Representative Inventory of Foreign Trade Barriers;

(2) U.S. Trade Representative Special 301 Report; and
(3) Such other relevant information available to the Contracting Officer; and

(D) The Contractor should review the U.S. Trade Representative web site at:
http://www.ustr.govfor the most current versions of these reports and
other relevant information. The Contractor is encouraged to utilize other
available resources, as nec6essary, to allow for a complete and informed
decision.

If the Contractor determines that neither of the conditions in paragraphs (f)(I)(i) or (ii)
of thisclause are likely to be fulfilled, the Contractor, prior to entering into such an
agreement, must obtain the approval of the Contracting Officer. The Contracting
Officer shall act on any such requests for approval within thirty (30) days.

The Contractor agrees to be bound by the provisions of 35 U.S.C. 204 (Preference for
UnitedStates industry).

(g) Indemnity-product liability. In entering into written technology transfer agreements, including
but not limited to, research and development agreements, licenses, assignments and CRADAs, the
Contractor agrees to include in such agreements a requirement that the U.S. Government and the
Contractor, except for any negligent acts or omissions of the Contractor, beindemnified for all
damages, costs, and expenses, including attorneys' fees, arising from personalinjury or property
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damage occurring as a result of the making, using or selling of a product, process or service by or on
behalf of the Participant, its assignees or licensees which was derivedfrom the work performed under
the agreement. Except for CRADA and SPP where the guidanceis already provided elsewhere, the
Contractor shall identify and obtain the approval of the Contracting Officer for any proposed
exceptions to this requirement such as where State or locallaw expressly prohibit the Participant from
providing indemnification or where the research results will be placed in the public domain.

(h) Disposition of income.

(1) Royalties or other income earned or retained by the Contractor as a result of performance
of authorized technology transfer activities herein shall be used by the Contractor for
scientific research, development, technology transfer, and education at the Laboratory,
consistent with the research and development mission and objectives of the Laboratory
and subject to Section 12(b)(5) of the Stevenson-Wydler Technology Innovation Act of
1980, as amended (15 U.S.C. 3710a(b)(5)) and Chapter 38 of the Patent Laws (35 U.S.C.
200 et seq.) as amended through the effective date of this contract award or modification.
If the net amounts of such royalties and income received from patent licensing after
payment of patenting costs, licensing costs, payments to inventors and other expenses
incidental to the administration of Subject Inventions during any fiscal year exceed 5
percent of the Laboratory's budget for that fiscal year, 15 percent of such excess amounts
shall be paid to the Treasury of the United States, and the remaining amount of such
excess shall be used by the Contractor for the purposes as described above in this
paragraph. Any inventions arising out of such scientific research and development
activities shall be deemed to be Subject Inventions under the contract.

(2) The Contractor shall include as a part of its annual Laboratory Institutional Plan or other
suchannual document a plan setting out those uses to which royalties and other income
received as a result of performance of authorized technology transfer activities herein will
be applied at the Laboratory, and at the end of the year, provide a separate accounting for
how the funds were actually used. Under no circumstances shall these royalties and
income be used for any purpose inconsistent with DOE mission direction.

(3) The Contractor shall establish subject to the approval of the Contracting Officer a policy for
making awards or sharing of royalties with Contractor employees, other coinventors and
coauthors, including Federal employee coinventors when deemed appropriate by the
ContractingOfficer. The Contractor shall notify the Contracting Officer of any changes to
that policy, and such changes, shall be subject to the approval of the Contracting Officer.

(i) Transfer to successor contractor. In the event of termination or upon the expiration of this contract,
any unexpended balance of income received for use at the Laboratory shall be transferred, at the
Contracting Officer's request, to a successor contractor, or in the absence of asuccessor contractor, to
such other entity as designated by the Contracting Officer. The Contractor shall transfer title, as one
or several packages if necessary, to the extent the Contractor retains title, in all patents and patent
applications, licenses, accounts containing royalty revenues from such license agreements, including
equity positions in third party entities, and other intellectual property rights which arose at the
Laboratory, to the successor contractoror to the Government as directed by the Contracting Officer.

(j) Technology transfer affecting the national security.
(1) The Contractor shall notify and obtainthe approval of the Contracting Officer, prior to
entering into any technology transfer arrangement, when such technology or any part of
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such technology is classified or sensitive under Section 148 of the Atomic Energy Act (42
U.S.C. 2168), as amended. Such notification shall include sufficient information to enable
DOE to determine the extent that commercialization of such technology would enhance or
diminish security interests of the United States, or diminish communications within DOE's
nuclear weapon production complex. DOE shall use its best efforts to complete its
determination within sixty (60) days of the Contractor's notification, and provision of any
supporting information, and DOE shall promptly notify the Contractor as to whether the
technology is transferable.

(2) The Contractor shall include in all of its technology transfer agreements with third parties,
including, but not limited to, CRADAs, licensing agreements and assignments, notice to
such third parties that the export of goods and/or technical data from the United States
may require some form of export control license or other authority from the U.S.
Government and that failureto obtain such export control license may result in criminal
liability under U.S. laws.

(3) Forother than fundamental research as defined in National Security Decision Directive 189,
the Contractor is responsible to conduct internal export control reviews and assure that
technology is transferred in accordance with applicable law.

(k) Records. The Contractor shall maintain records of its technology transfer activities in a manner
and to the extent satisfactory to the DOE and specifically including, but not limited to, the licensing
agreements, assignments and the records required to implement the requirements ofparagraphs (e),
(f), and (h) of this clause and shall provide reports to the Contracting Officer to enable DOE to
maintain the reporting requirements of Section 12(c)(6) of the Stevenson-WydlerTechnology
Innovation Act of 1980, as amended (15 U.S.C. 3710a(c)(6)). Such reports shall be made annually in a
format to be agreed upon between the Contractor and DOE and in such a format which will serve to
adequately inform DOE of the Contractor's technology transfer activities while protecting any data not
subject to disclosure under the Rights in Technical Data clause and paragraph (n) of this clause. Such
records shall be made available in accordance with the clauses of this contract pertaining to
inspection, audit and examination of records.

(I) Reports to Congress. To facilitate DOE's reporting to Congress, the Contractor is required to
submit annually to DOE a technology transfer plan for conducting its technology transfer function for
the upcoming year, including plans for securing intellectual property rights in Laboratory innovations
with commercial promise and plans for managing such innovations so as to benefit the
competitiveness of United States industry. This plan, which may be included in theAnnual Laboratory
Plan, shall be provided to the Contracting Officer on or before October 1 of each year.

(m) Oversight and appraisal. The Contractor is responsible for developing and implementing
effective internal controls for all technology transfer activities consistent with the audit and record
requirements of this contract. Laboratory Contractor performance in implementing the technology
transfer mission and the effectiveness of the Contractor's procedures will be evaluated by the
Contracting Officer as part of the annual appraisal process, with input from thecognizant Secretarial
Officer or program office.

(n) Technology transfer through technology transfer Agreements. Upon approval of the Contracting
Officer and as provided in DOE approved guidance, the Laboratory Director, ordesignee, may enter
into technology transfer agreements on behalf of the DOE subject to therequirements set forth in this
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paragraph.

(I) Review and approval of CRADAs.
(i) Except as otherwise directed in writing by the Contracting Officer, each JWS or MSW

)

(i)

(ii)

(iv)

shall be submitted to the Contracting Officer for approval. The Contractor's
Laboratory Director or designee shall provide a program mission impact statement
and shall include an impact statement regarding related intellectual property rights
known by the Contractor to be owned by the Government to assist the Contracting
Officerin the approval determination.

The Contractor shall also include (specific to the proposed CRADA), a statement of
compliance with the fairness of opportunity requirements of paragraph (e) of this
clause.

Within thirty (30) days after submission of a JWS, MSW or proposed CRADA, the
Contracting Officer shall approve, disapprove or request modification to the JWS,
MSW or CRADA. The Contracting Officer shall provide a written explanation to the
Contractor's Laboratory Director or designee of any disapproval or requirement for
modification of a JWS orproposed CRADA.

Except as otherwise directed in writing by the Contracting Officer, the Contractor
shall not enter into, or begin work under, a CRADA until approval of the CRADA or
relevant MSW has been granted by the Contracting Officer. The Contractor may
submit its proposed CRADA to theContracting Officer at the time of submitting its
proposed JWS, relevant MSW or any time thereafter.

Selection of participants. The Contractor's Laboratory Director or designee in deciding what
CRADA to enter into shall:

)
(i)

(iii)
(iv)

Give special consideration to small business firms, and consortia involving small

business firms;

Give preference to business units located in the United States which agree that

products or processes embodying intellectual property will be substantially

manufactured or practiced in the United States and, in the case of any industrial

organization or other person subject to the controlof a foreign company or

government, take into consideration whether or not such foreign government permits

United States agencies, organizations , or other persons to enter into cooperative

research and development agreements and licensing agreements. The Contractor, in

considering these factors, may rely upon the following information:

(A) U.S.Trade Representative Inventory of Foreign Trade Barriers,

(B) U.S.Trade Representative Special 301 Report, and

(C) Such other relevant information available to the Contracting Officer. The
Contractor shouldreview the U.S. Trade Representative web site at
http://www.ustr.gov for the most current versions of these reports and other
relevant information. The Contractor is encouraged to utilizeother available
resources, as necessary, to allow for a complete and informed decision;

Provide fairness of opportunity in accordance with the requirements of paragraph (e)

of this clause; and

Give consideration to the conflicts of interest requirements of paragraph (d) of this

clause.

Withholding of data.

(i)

Data that is first produced as a result of research and development activities
conducted under a CRADA and that would be a trade secret or commercial or
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)

(i)

(iii)

(iv)

financialdata that would be privileged or confidential, if such data had been obtained
from a non-Federalthird party, may be protected from disclosure under the Freedom
of Information Act as providedin the Stevenson-Wydler Technology Innovation Act of
1980, as amended (15 U.S.C. 3710a(c)(7)) for a period as agreed in the CRADA of up
to five (5) years from the time the data is first produced or otherwise as delineated in
Stevenson-Wydler, as amended. The DOE shall cooperate with the Contractor in
protecting such data.

Unless otherwise expressly approved by the Contracting Officer in advance for a
specific CRADA, the Contractor agrees, at the request of the Contracting Officer, to
transmit such data toother DOE facilities for use by DOE or its Contractors by or on
behalf of the Government. Whendata protected pursuant to paragraph (n)(3)(i) of
this clause is so transferred, the Contractor shallclearly mark the data with a legend
setting out the restrictions against private use and further dissemination, along with
the expiration date of such restrictions.

A final technical report, upon completion of a CRADA, shall be provided to DOE's Office
of Scientific and Technical Information; reports marked as Protected CRADA
Information willnot be released to the public for a period in accordance with the terms
of the CRADA.

In addition to its authority to license intellectual property, the Contractor may enter
into licensing agreements with third parties for data developed by the Contractor
under a CRADA subject to other provisions of this contract. However, the Contractor
shall neither use the protection against dissemination nor the licensing of data as an
alternative to the submittal of invention disclosures which include data protected
pursuant to paragraph (n)(3)(i) of this clause.

SPP and user facility programs.
(i) SPP and User Facility Agreements (UFAs) may be available for use by the Contractor in

(i)

(iii)

addition to CRADAs. The Contractor agrees to inform prospective CRADA
participants, which are intending to substantially pay full cost recovery forthe effort
under a proposed CRADA, of the availability of alternative forms of agreements, i.e.,
SPP and UFA, and of the Class Patent Waiver provisions associated therewith.
Where the Contractor believes that the transfer of technology to the U.S. domestic
economywill benefit from, or other equity considerations dictate, an arrangement
other than the Class Waiver of patent rights to the sponsor in SPP and UFAs, a
request may be made to the Contracting Officer for an exception to the Class
Waivers.

Rights to inventions made under agreements other than funding agreements with
third parties shall be governed by the appropriate provisions incorporated, with DOE
approval, in suchagreements, and the provisions in such agreements take precedence
over any disposition of rightscontained in this contract. Disposition of rights under
any such agreement shall be in accordance with any DOE class waiver (including SPP
and User Class Waivers) or individually negotiated waiver which applies to the
agreement.

Conflicts of interest.
(i) Except as provided in paragraph (n)(5)(iii) of this clause, the Contractor shall assure that

no employee of the Contractor shall have a substantial role (including an advisory
role) in the negotiation, approval or performance of a technology transferagreement,
if, to such employee's knowledge--
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(iii)

(A) Such employee, or the spouse, child, parent, sibling, or partner of such
employee, or an organization (other than the Contractor) in which such
employee serves as an officer, director,trustee, partner, or employee-

(]) Holds financial interest in any entity, other than the Contractor, that has a
substantial interestin the entity of the technology transfer agreement;
or

(2) Receives a gift or gratuity from any entity, other than the Contractor, that
has a substantialinterest in the entity of the technology transfer
agreement; or

(B) Afinancial interest in any entity, other than the Contractor, that has a
substantial interest in the entity of the technology transfer agreement, is held
by any person or organization with whomsuch employee is negotiating or has
any arrangement concerning prospective employment.

The Contractor shall require that each employee of the Contractor who has a substantial
role(including an advisory role) in the negotiation, approval or performance of the
technology transfer agreement certify through the Contractor to the Contracting Officer
that the circumstances described in paragraph (n)(5)(i) of this clause do not apply to that
employee.

The requirements of paragraphs (n)(5)(i) and (n)(5)(ii) of this clause shall not apply in a case
where the Contracting Officer is advised by the Contractor in advance of the participation
of an employee described in those paragraphs of the nature of and extent of any financial
interest described in paragraph (n)(5)(i) of this clause, and the Contracting Officer
determines that such financial interest is not so substantial as to be considered likely to
affect the integrity of the Contractor employee's participation in the process of
negotiation, approval or performance of thetechnology transfer agreement.

(o) Technology transfer in other cost-sharing agreements. In conducting research and development
activities in cost-shared agreements not covered by paragraph (n) of this clause, theContractor, with
prior written permission of the Contracting Officer, may provide for the withholding of data produced
thereunder in accordance with the applicable provisions of paragraph (n)(3) of this clause.

(p) Technology partnership ombudsman.
(1) The Contractor agrees to establish a position to beknown as "Technology Partnership

2

3)

Ombudsman," to help resolve complaints from outside organizations regarding the policies
and actions of the Contractor with respect to technology partnerships (including CRADAs),
patents owned by the Contractor for inventions made at thelaboratory, and technology
licensing.

The Ombudsman shall be a senior official of the Contactor's laboratory staff, who is not

involved in day-to-day technology partnerships, patents or technology licensing, or, if

appointedfrom outside the laboratory or facility, shall function as such senior official.

The duties of the Technology Partnership Ombudsman shall include--

(i)  Serving as the focal point for assisting the public and industry in resolving complaints
anddisputes with the laboratory or facility regarding technology partnerships,
patents, and technology licensing;

(ii)  Promoting the use of collaborative alternative dispute resolution techniques such as
mediation to facilitate the speedy and low cost resolution of complaints and disputes,
whenappropriate; and
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(iii) Submitting a quarterly report, in a format provided by DOE, to Director of the
DOE Officeof Dispute Resolution and the Contracting Officer concerning the
number and nature of complaints and disputes raised, along with the
Ombudsman's assessment of their resolution, consistent with the protection of
confidential and sensitive information.

(End of clause)

Alternate Il (DEC 2000). As prescribed in 970.2770--4(c), the contracting officer shall substitute the
phrase "weapon production facility" wherever the word "laboratory" appears in the clause.

1-20B 970.5227-4 AUTHORIZATION AND CONSENT (AUG 2002) (DEVIATION) (See DOE AL-2021-
04)

(a) The Government authorizes and consents to all use and manufacture of any invention described
in and covered by a United States patent in the performance of this contract or anysubcontract at any
tier.

(b) If the Contractor is sued for copyright infringement or anticipates the filing of such a lawsuit,the
Contractor may request authorization and consent to copy a copyrighted work from the Contracting
Officer. Programmatic necessity is a major consideration for DOE in determining whether to grant
such request.

(c)(1) The Contractor agrees to include, and require inclusion of, the Authorization and Consent clause
at 48 CFR 52.227-1, without Alternate |, but suitably modified to identify the parties, in all
subcontracts expected to exceed the simplified acquisition threshold at any tier for supplies or
services, including construction, architect-engineer services, and materials, supplies, models, samples,
and design or testing services.

(2) The Contractor agrees to include, and require inclusion of, paragraph (a) of this
Authorizationand Consent clause, suitably modified to identify the parties, in all
subcontracts at any tier for research and development activities expected to exceed the
simplified acquisition threshold.

(3) Omission of an authorization and consent clause from any subcontract, including those
valued less than the simplified acquisition threshold does not affect this authorization and
consent.

(End of clause)

I-20C 970.5227-5 NOTICE AND ASSISTANCE REGARDING PATENT AND COPYRIGHT INFRINGEMENT
(DEC 2000) (DEVIATION) (See DOE AL-2021-04))

(a) The Contractor shall report to the Contracting Officer promptly and in reasonable written detail,
each notice or claim of patent or copyright infringement based on the performance of thiscontract of
which the Contractor has knowledge.

(b) If any person files a claim or suit against the Government on account of any alleged patent or
copyright infringement arising out of the performance of this contract or out of the use of any
supplies furnished or work or services performed hereunder, the Contractor shall furnish to the
Government, when requested by the Contracting Officer, all evidence and information in possession

24



of the Contractor pertaining to such suit or claim. Except where the Contractor has agreed to
indemnify the Government, the Contractor shall furnish such evidence and informationat the expense
of the Government.

(c) The Contractor agrees to include, and require inclusion of, this clause suitably modified toidentify
the parties, in all subcontracts at any tier expected to exceed the simplified acquisitionthreshold.
(End of clause)

1-21  970.5227-12 PATENT RIGHTS-MANAGEMENT AND OPERATING CONTRACTS, FOR-PROFIT
CONTRACTOR, PATENT WAIVER (DEC 2000) (DEVIATION) (See DOE AL-2021-04)

(a) Definitions.

Department of Energy (DOE), as used in this clause, includes the National Nuclear Security
Administration (NNSA), and unless otherwise identified or indicated, includes the coordinatedefforts of
the DOE and NNSA.

DOE licensing regulations means the Department of Energy patent licensing regulations at 10CFR part
781.

DOE patent waiver regulations means the Department of Energy patent waiver regulations at 10CFR
part 784.

Exceptional Circumstance Subject Invention means any subject invention in a technical field orrelated
to a task determined by the Department of Energy to be subject to an exceptional circumstance
under 35 U.S.C. 202(a)(ii), and in accordance with 37 CFR 401.3(e).

Initial Patent Application means, as to a given Subject Invention, the first provisional or non-
provisional U.S. national application for patent as defined in 37 CFR 1.9(a)(2) and (3), respectively,
the first international application filed under the Patent Cooperation Treaty as defined in 37 CFR
1.9(b) which designates the United States, or the first application for a PlantVariety Protection
certificate, as applicable.

Invention means any invention or discovery which is or may be patentable or otherwise protectable
under title 35 of the United States Code, or any novel variety of plant which is ormay be protected
under the Plant Variety Protection Act (7 U.S.C. 2321, et seq.).

Made when used in relation to any invention means the conception or first actual reduction to
practice of such invention.

Patent Counsel means DOE Patent Counsel assisting the DOE contracting activity. The Patent Counselis the
first and primary point of contact for activities described in this clause.

Practical application means to manufacture, in the case of a composition or product; to practice,in
the case of a process or method; or to operate, in the case of a machine or system; and, in eachcase,
under such conditions as to establish that the invention is being utilized and that its benefitsare, to
the extent permitted by law or Government regulations, available to the public on reasonable terms.
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Statutory period means the one-year period before the effective filing date of a claimed invention
during which exceptions to prior art exist per 35 U.S.C. 102(b) as amended by the Leahy-Smith
America Invents Act, Public Law 112-29.

Subject Invention means any invention of the Contractor conceived or first actually reduced to
practice in the course of or under this contract, provided that in the case of a variety of plant, thedate
of determination (as defined in section 41(d) of the Plant Variety Protection Act, 7 U.S.C. 2401(d))
shall also occur during the period of contract performance.

(b) Allocation of Principal Rights.
(1) Assignment to the Government. Except to the extent that rights are retained by the Contractor

(5)

by the granting of an advance class waiver pursuant to subparagraph (b)(2) of this clause or
a determination of greater rights pursuant to subparagraph (b)(7) of this clause, the
Contractor agrees to assign to the Government the entire right, title, andinterest
throughout the world in and to each subject invention.

Advance class waiver of Government rights to the Contractor. DOE may grant to the
Contractor an advance class waiver of Government rights in any or all subject inventions , at
the time of execution of the contract, such that the Contractor may elect to retain the entire
right, title and interest throughout the world to such waived subject inventions, in
accordance with the terms and conditions of the advance class waiver. Unless otherwise
provided by the terms of the advance class waiver, any rights in a subject invention retained
by the Contractor under an advance class waiver are subject to 35 U.S.C. 203 and the
provisions of this clause, including the Government license provided for in subparagraph
(b)(3) of this clause, and any reservations and conditions deemed appropriate by the
Secretary of Energy or designee.

Government license. With respect to any subject invention to which the Contractor retains
title, either under an advance class waiver pursuant to subparagraph (b)(2) or a
determination of greater rights pursuant to subparagraph (b)(7) of this clause, the
Government has a nonexclusive,nontransferable, irrevocable, paid-up license to practice or
have practiced for or on behalf of the United States the subject invention throughout the
world.

Foreign patent rights. If the Government has title to a subject invention and the
Governmentdecides against securing patent rights in a foreign country for the subject
invention, the Contractor may request such foreign patent rights from DOE, and DOE may
grant the Contractor's request, subject to 35 U.S.C. 203 and the provisions of this clause,
including the Government license provided for in subparagraph (b)(3) of this clause, and any
reservations andconditions deemed appropriate by the Secretary of Energy or designee.
Treaties and international agreements. Any rights acquired by the Contractor in subject
inventions are subject to any disposition of right, title, or interest in or to subject inventions
provided for in treaties or international agreements identified at DOE's Office of International
Affairs (international Commitments-IEC) (http://energy.gov/ia/iec-documents), or other
rights which are necessary for the Government to meet its obligations to foreign
governments, their nationals and international organizations under such treaties or
international agreements withrespect to subject inventions.

Exceptional circumstance subject inventions. Except to the extent that rights are retained by
the Contractor by a determination of greater rights in accordance with subparagraph (b)(7)
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(7)

of thisclause, the Contractor does not have the right to retain title to any exceptional
circumstance subject inventions and agrees to assign to the Government the entire right,
title, and interest, throughout the world, in and to any exceptional circumstance subject
inventions.

Inventions within or relating to the following fields of technology are exceptional
circumstance subject inventions--

(i)

(i)

(iif)

(A)
(B)

(€)

Uranium enrichment technology;

Storage and disposal of civilian high-level nuclear waste and spent fuel
technology; and

National security technologies classified or sensitive under Section 148 of the
AtomicEnergy Act (42 U.S.C. 2168).

As determined by the DOE, inventions made under any agreement, contract or
subcontract, related to the exceptional circumstance subject inventions under U.S.C. §
202, maintained by theOffice of the Assistant General Counsel for Technology Transfer
and Intellectual Property, include but is not limited to the following-

(A)
(B)
(©)

(D)

(E)
(F)

DOE Steel Initiative and Metals Initiative;

U.S. Advanced Battery Consortium;

Any funding agreement which is funded in part by the Electric Power Research
Institute(EPRI) or the Gas Research Institute (GRI);

Any funding agreement related to Energy Efficiency, Storage, Integration and
Related Technologies, Renewable Energy, and Advanced Energy Technologies
which is funded by the Office of Energy Efficiency and Renewable Energy (EERE)
or the Advanced Research ProjectsAgency - Energy (ARPA-E);

Solid State Energy Conversion Alliance (SECA), if the Contractor is a participant in
the"Core Technology Program"; and

Solid State Lighting (SSL) Program, if the Contractor is a participant in the "Core
Technology Program."

Exceptional circumstances subject inventions are as set forth in the applicable patent

waiver. In addition, DOE reserves the right to unilaterally amend this contract to

modify, by deletion or insertion, technical fields, programs, initiatives, and/or other

classifications for thepurpose of defining DOE exceptional circumstance subject

inventions.

Contractor request for greater rights. The Contractor may request greater rights in an
identified subject invention, including an exceptional circumstance subject invention, to
which the Contractor does not have the right to elect to retain title, in accordance with the
DOE patent waiver regulations, by submitting such a request in writing to Patent Counsel
with a copy to the Contracting Officer at the time the subject invention is first disclosed to
DOE pursuant to subparagraph (c)(1) of this clause, or not later than eight (8) months after
such disclosure, unless a longer period is authorized in writing by the Contracting Officer for
good cause shown in writing by the Contractor. DOE may grant or refuse to grant such a
request by the Contractor. Unless otherwise provided in the greater rights determination, any
rights in a subject invention obtained by the Contractor under a determination of greater
rights is subject to 35 U.S.C. 203 and the provisions of this clause, including the Government
license provided for in subparagraph(b)(3) of this clause, and to any reservations and
conditions deemed appropriate by the Secretary of Energy or designee.

Contractor employee-inventor rights. If the Contractor does not elect to retain title to a subject
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(9)

invention or does not request greater rights in a subject invention, including an exceptional
circumstance subject invention, to which the Contractor does not have the right toelect to
retain title, a Contractor employee-inventor, after consultation with the Contractor andwith
written authorization from the Contractor in accordance with 10 CFR 784.9(b)(4), may
request greater rights, including title, in the subject invention or the exceptional
circumstance invention from DOE, and DOE may grant or refuse to grant such a request by
the Contractor employee-inventor.

Government assignment of rights in Government employees' subject inventions. If a DOE
employee is a joint inventor of a subject invention to which the Contractor has rights, DOE
may assign or refuse to assign any rights in the subject invention acquired by the
Government from the DOE employee to the Contractor, consistent with 48 CFR 27.304-I(d).
Unless otherwise provided in the assignment, the rights assigned to the Contractor are
subject to the Government license provided for in subparagraph (b)(3) of this clause, and to
any provision of this clause applicable to subject inventions in which rights are retained by
the Contractor, and to any reservations and conditions deemed appropriate by the
Secretary of Energy or designee. The Contractor shall share royalties collected for the
manufacture, use or sale of the subject inventionwith the DOE employee.

(c) Subject invention disclosure, election of title, and filing of patent application by Contractor.

(1)

Subject invention disclosure. The Contractor shall disclose each subject invention to Patent
Counsel with a copy to the Contracting Officer within two (2) months after an inventor
disclosesit in writing to contractor personnel responsible for patent matters or, if earlier,
within six (6) months after the Contractor has knowledge of the subject invention, butin any
event no less than60 days before any on sale, public use, or publication of the subject
invention. The disclosure to DOE shall be in the form of a written or electronic report and
shall include:

(i) The contract number under which the subject invention was made;

(ii) The inventor(s) of the subject invention;

(iii) A description of the subject invention in sufficient technical detail to convey a clear
understanding of the nature, purpose and operation of the subject invention, and of
the physical,chemical, biological or electrical characteristics of the subject invention,
to the extent known bythe Contractor at the time of the disclosure;

(iv)  The date and identification of any publication, on sale or public use of the invention;

(v) The date and identification of any submissions for publication of any manuscripts
describing the invention, and a statement of whether the manuscript is accepted for
publication, to the extentknown by the Contractor at the time of the disclosure;

(vi) A statement indicating whether the subject invention is an exceptional circumstance
subjectinvention, related to national security, or subject to a treaty or an international
agreement, to the extent known or believed by Contractor at the time of the
disclosure;

(vii)  All sources of funding by Budget and Resources (B&R) code and, if applicable, the
technology transfer agreement numbers; and

(viii) The identification of any agreement relating to the subject invention, including
CooperativeResearch and Development Agreements and Strategic Partnership
Projects agreements.

Unless the Contractor contends otherwise in writing at the time the invention is
disclosed, inventions disclosed to DOE under this paragraph are deemed made in the
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manner specified inSections (a)(l) and (a)(2) of 42 U.S.C. 5908.

(2)  Publication after disclosure. After disclosure of the subject invention to the DOE, the
Contractor shall promptly notify Patent Counsel of the acceptance for publication of any
manuscript describing the subject invention or of any expected or on sale or public use of
thesubject invention, known by the Contractor. The Contractor shall obtain approval from
PatentCounsel prior to any release or publication of information concerning an exceptional
circumstance subject invention or any subject invention related to a treaty or international
agreement.

(3)  Election by the Contractor under an advance class waiver. If the Contractor has the right to
elect to retain title to subject inventions under an advance class waiver granted in
accordance with subparagraph (b)(2) of this clause, and unless otherwise provided for by
the terms of the advance class waiver, the Contractor shall elect in writing whether or not
to retain title to any subject invention by notifying DOE within two (2) years of the date of
the disclosure of the subject invention to DOE, in accordance with subparagraph (c)(l) of
this clause. The notificationshall identify the advance class waiver, state the countries,
including the United States, in which rights are retained, and certify that the subject
invention is not an exceptional circumstance subject invention or subject to a treaty or
international agreement. If a publication, on sale or public use of the subject invention has
initiated the Statutory Period under 35 U.S.C. 102(b), the period for election may be
shortened by DOE to a date that is no more than sixty (60) days prior to the end of the
Statutory Period.

(4)  Filing of patent applications by the Contractor under an advance class waiver. If the
Contractor has the right to retain title to a subject invention in accordance with an
advance class waiver pursuant to subparagraph (b)(2) of this clause or a determination of
greater rights pursuant to paragraph (b)(7) of this clause, and unless otherwise provided
for by the terms of theadvance class waiver or greater rights determination, the
Contractor shall file Initial Patent Application claiming the subject invention to which it
retains title either within one (1) year afterthe Contractor's election to retain or grant of
title to the subject invention or prior to the end of any Statutory Period whichever occurs
first. Any patent applications filed by the Contractor in foreign countries or international
patent offices shall be filed within either ten (10) months of thecorresponding first filed
patent application or, if such filing has been prohibited by a Secrecy Order, within six (6)
months from the date permission is granted by the Commissioner of Patentsand
Trademarks to file foreign patent applications.

(5)  Submission of patent information and documents. If the Contractor files a domestic or
foreignpatent application claiming a subject invention, the Contractor shall promptly
submit to Patent Counsel, upon request, the following information and documents:

(i) The filing date, serial number, title, and a copy of the patent application (including
anEnglish-language version if filed in a language other than English);
(ii) Anexecuted and approved instrument fully confirmatory of all Government rights
in thesubject invention; and
(iii) The patent number, issue date, and a copy of any issued patent claiming the
subjectinvention.
(6) Contractor's request for an extension of time. Requests for an extension of the time to
disclose a subject invention, to elect to retain title to a subject invention, or to file a
patentapplication under subparagraphs (c)(1), (3), and (4) of this clause may be granted
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(7)

(8)

at the discretion of Patent Counsel or DOE.

Duplication and disclosure of documents. The Government may duplicate and disclose

subject invention disclosures and all other reports and papers furnished or required to
be furnished pursuant to this clause; provided, however, that any such duplication or
disclosure bythe Government is subject to 35 U.S.C. 205 and 37 CFR part 40.

Reporting to DOE and Approvals. Whenever possible in this paragraph (c), the Government

electronic reporting system (e.g., Edison or similar system) may be used for reporting
and approvals.

(d) Conditions when the Government may obtain title notwithstanding an advance class waiver.

(1)

(2)

(3)

(4)

(5)

Return of title to a subject invention. If the Contractor requests that DOE acquire title or
rights from the Contractor in a subject invention, including an exceptional
circumstance subjectinvention, to which the Contractor retained title or rights under
subparagraph (b)(2) or subparagraph (b)(7) of this clause, DOE may acquire such title or
rights from the Contractor, orDOE may decide against acquiring such title or rights
from the Contractor, at DOE's sole discretion.

Failure to disclose or elect to retain title. Title vests in DOE and DOE may request, in
writing, a formal assignment of title to a subject invention from the Contractor, and
the Contractor shall convey title to the subject invention to DOE, if the Contractor
elects not toretain title to the subject invention under an advance class waiver, or the
Contractor fails todisclose or fails to elect to retain title to the subject invention within
the times specified in subparagraphs (c)(l) and (c)(3) of this clause.

Failure to file domestic or foreign patent applications. In those countries in which the
Contractor fails to file a patent application within the times specified in subparagraph
(c)(4) of this clause, DOE may request, in writing, title to the subject invention from the
Contractor, and the Contractor shall convey title to the subject invention to DOE;
provided, however, that if theContractor has filed a patent application in any country
after the times specified in subparagraph(c)(4) of this clause, but prior to its receipt of
DOE's written request for title, the Contractor continues to retain title in that country.
Discontinuation of patent protection by the Contractor. If the Contractor decides to not file
a non-provisional application, or to discontinue the prosecution of a patent
application, the payment of maintenance fees, or the defense of a subject invention in
a reexamination or opposition proceeding, in any country, DOE may request, in writing,
title to the subject inventionfrom the Contractor, and the Contractor shall convey title
to the subject invention to DOE.

Termination of advance class waiver. DOE may request, in writing, title to any subject
inventions from the Contractor, and the Contractor shall convey title to the subject
inventions toDOE, if the advance class waiver granted under subparagraph (b)(2) of this
clause is terminatedunder paragraph (u) of this clause.

(e) Minimum rights of the contractor.

(1)

Request for a Contractor license. Except for subject inventions that the Contractor fails to
disclose within the time periods specified at subparagraph (c)(l) of this clause, the
Contractor may request a revocable, nonexclusive, royalty-free license in each patent
application filed in any country claiming a subject invention and any resulting patent in

which the Government obtains title, and DOE may grant or refuse to grant such a request
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)

3)

4

by the Contractor. If DOE grants the Contractor's request for a license, the Contractor's
license extends to its domestic subsidiaries and affiliates, if any, within the corporate
structure ofwhich the Contractor is a party and includes the right to grant sublicenses of the
same scope to the extent the Contractor was legally obligated to do so at the time the
contract was awarded.

Transfer of a contractor license. Contractor must obtain DOE approval of any transfer of the
Contractor's license in a subject invention, and DOE may determine that the Contractor's
licenseis non-transferable, on a case-by-case basis.

Revocation or modification of a contractor license. DOE may revoke or modify the
Contractor's domestic license to the extent necessary to achieve expeditious practical
application of the subject invention pursuant to an application for an exclusive license
submitted in accordance with applicable provisions in 37 CFR part 404 and DOE licensing
regulations. DOE may not revoke the Contractor's domestic license in that field of use or
the geographical areas in which the Contractor, its licensees or its domestic subsidiaries or
affiliates have achieved practical applications and continues to make the benefits of the
invention reasonably accessible to the public. DOE may revoke or modify the Contractor's
license in any foreign country to the extent the Contractor, its licensees, or its domestic
subsidiaries or affiliates have failed to achievepractical application in that foreign country.
Notice of revocation or modification of a contractor license. Before revocation or
modification of the license, DOE shall furnish the Contractor a written notice of its intention
torevoke or modify the license, and the Contractor shall be allowed thirty (30) days from the
dateof the notice (or such other time as may be authorized by DOE for good cause shown
by the Contractor) to show cause why the license should not be revoked or modified. The
Contractor has the right to appeal any decision concerning the revocation or modification
of its license, in accordance with applicable regulations in 37 CFR part 404 and DOE
licensing regulations.

(f) Contractor action to protect the Government's interest.

(1)

(2)

Execution and delivery of title or license instruments. The Contractor agrees to execute or have
executed, and to deliver promptlyto DOE all instruments necessary to accomplish the
following actions:

(i)  Establish or confirm the Government's rights throughout the world in subject inventions

towhich the Contractor elects to retain title;

(ii) Convey title in a subject invention to DOE pursuant to subparagraph (b)(5) and

paragraph (d)of this clause; or

(iii) Enable the Government to obtain patent protection throughout the world in a subject

invention to which the Government has title.
Contractor employee agreements. The Contractor agrees to require, by written agreement,
itsemployees, other than clerical and non-technical employees, to disclose promptly in
writing to contractor personnel identified as responsible for the administration of patent
matters and in a format suggested by the Contractor, each subject invention made under
this contract, and to execute all papers necessary to file patent applications claiming
subject inventions or to establishthe Government's rights in the subject inventions. This
disclosure format shall at a minimum include the information required by subparagraph
(c)(I) of this clause. The Contractor shall instruct such employees, through employee
agreements or other suitable educational programs, on the importance of reporting
inventions in sufficient time to permit the filing of patent applications prior to U.S. or
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(4)

(7)

foreign statutory bars.

Contractor procedures for reporting subject inventions to DOE. The Contractor agrees to
establish and maintain effective procedures for ensuring the prompt identification and
timelydisclosure of subject inventions to DOE. The Contractor shall submit a written
description ofsuch procedures to the Contracting Officer, upon request, for evaluation and
approval of the effectiveness of such procedures by the Contracting Officer.

Notification of discontinuation of patent protection. With respect to any subject invention
forwhich the Contractor has responsibility for patent prosecution, the Contractor shall
notify PatentCounsel of any decision to discontinue the prosecution of a patent
application, payment of maintenance fees, or defense of a subject invention in a
reexamination or opposition proceeding,in any country, not less than 60 days before the
expiration of the response period for any action required by the corresponding patent
office.

Notification of Government rights. With respect to any subject invention to which the
Contractor has title, the Contractor agrees to include, within the specification of any
United States patent application and within any patent issuing thereon claiming a subject
invention, thefollowing statement, "This invention was made with Government support
under (identify the contract) awarded by the United States Department of Energy. The
Government has certain rights in the invention."

Avoidance of royalty charges. If the Contractor licenses a subject invention, the Contractor
agrees to avoid royalty charges on acquisitions involving Government funds, including
funds derived through a Military Assistance Program of the Government or otherwise
derived throughthe Government, to refund any amounts received as royalty charges on a
subject invention in acquisitions for, or on behalf of, the Government, and to provide for
such refund in any instrument transferring rights in the subject invention to any party.
DOE approval of assignment of rights. Rights in a subject invention in the United States may
not be assigned by the Contractor without the approval of DOE.

Small business firm licensees. The Contractor shall make efforts that are reasonable under
thecircumstances to attract licensees of subject inventions that are small business firms,
and may give a preference to a small business firm when licensing a subject invention if
the Contractor determines that the small business firm has a plan or proposal for
marketing the invention which,if executed, is equally as likely to bring the invention to
practical application as any plans or proposals from applicants that are not small business
firms; provided, the Contractor is also satisfied that the small business firm has the
capability and resources to carry out its plan or proposal. The decision as to whether to
give a preference in any specific case is at the discretion of the Contractor.

Contractor licensing of subject inventions. To the extent that it provides the most effective
technology transfer, licensing of subject inventions shall be administered by Contractor
employees on location at the facility.

(g) Subcontracts.
(1) Subcontractor subject inventions. The Contractor shall not obtain rights inthe

2

subcontractor's subject inventions as part of the consideration for awarding a subcontract.
Inclusion of patent rights clause-non-profit organization or small business firm
subcontractors. Unless otherwise authorized or directed by the Contracting Officer, the
Contractor shall include the patent rights clause at 37 CFR 401.14, suitably modified to
identify the parties, in all subcontracts, at any tier, for experimental, developmental,
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demonstration or research work to be performed by a small business firm or domestic
nonprofit organization, except subcontracts which are subject to exceptional circumstances
in accordance with 35 U.S.C.202 and subparagraph (b)(5) of this clause.

(3) Inclusion of patent rights clause-subcontractors other than non-profit organizations or small
business firms. Except for the subcontracts described in subparagraph (g)(2) of this clause,
the Contractor shall include the patent rights clause at 48 CFR 952.227-13, suitably
modified to identify the parties and any applicable exceptional circumstance, in any
contract for experimental, developmental, demonstration or research work.

(4) DOE and subcontractor contract. With respect to subcontracts at any tier, DOE, the
subcontractor and Contractor agree that the mutual obligations of the parties created by
this clause constitute a contract between the subcontractor and DOE with respect to those
matters covered by this clause; provided, however, that nothing in this paragraph is
intended to confer any jurisdiction under the Contract Disputes Act in connection with
proceedings under paragraph (j) of this clause.

(5) Subcontractor refusal to accept terms of patent rights clause. If a prospective
subcontractor refuses to accept the terms of a patent rights clause, the Contractor shall
promptly submit a written notice to the Contracting Officer stating the subcontractor's
reasons for such refusal andincluding relevant information for expediting disposition of the
matter; and the Contractor shall not proceed with the subcontract without the written
authorization of the Contracting Officer.

(6) Notification of award of subcontract. Upon the award of any subcontract at any tier
containing a patent rights clause, the Contractor shall promptly notify the Contracting
Officer in writing and identify the subcontractor, the applicable patent rights clause, the
work to be performed under the subcontract, and the dates of award and estimated
completion. Upon requestof the Contracting Officer, the Contractor shall furnish a copy of
a subcontract.

(7) Identification of subcontractor subject inventions. If the Contractor in the performance of
thiscontract becomes aware of a subject invention made under a subcontract, the
Contractor shall promptly notify Patent Counsel and identify the subject invention, with a
copy of the notificationand identification to the Contracting Officer.

(h) Reporting on utilization of subject inventions. Upon request by DOE, the Contractor agrees to
submit periodic reports, no more frequently than annually, describing the utilization of a subject
invention or efforts made by the Contractor or its licensees or assignees to obtain utilization of the
subject invention. In addition, the Contractor shall provide data to DOE for the annual data call for
the Department of Commerce report that included the number of patent applications filed, the
number of patent issued, licensing activity, gross royalties received by the Contractor, and other data
and information reasonably specified by DOE. Upon request by DOE, the Contractor also agrees to
provide reports in connection with any march-in proceedings undertaken by DOE, in accordance with
paragraph (j) of this clause. If any data or informationreported by the Contractor in accordance with
this provision is considered privileged and confidential by the Contractor, its licensee, or assignee
and the Contractor properly marks the data or information privileged or confidential, DOE agrees not
to disclose such information topersons outside the Government, to the extent permitted by law.

(i) Preference for United States industry. Notwithstanding any other provision of this clause the
Contractor agrees that with respect to any subject invention in which it retains title, neither it norany
assignee may grant to any person the exclusive right to use or sell any subject invention in the United
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States unless such person agrees that any products embodying the subject invention orproduced
through the use of the subject invention will be manufactured substantially in the United States.
However, in individual cases, DOE may waive the requirement for such an agreement upon a
showing by the Contractor or its assignee that reasonable but unsuccessful efforts have been made
to grant licenses on similar terms to potential licensees that would be likely to manufacture
substantially in the United States or that under the circumstances domestic manufacture is not
commercially feasible.

(i) March-in rights. With respect to any subject invention to which the Contractor has elected to
retain or is granted title, DOE may, in accordance with the procedures in the DOE patent waiver
regulations, require the Contractor, an assignee or exclusive licensee of a subject invention to grant a
nonexclusive, partially exclusive or exclusive license in any field of use to a responsible applicant or
applicants, upon terms that are reasonable under the circumstances. If the Contractor, assignee or
exclusive licensee refuses such a request, DOE has the right to grant sucha license itself under the
patent waiver.

(k) Communications. The Contractor shall direct any notification, disclosure, or request providedfor in
this clause to the Patent Counsel identified in the contract.

(1) Reports.

(1) Interim reports. Upon DOE's request, the Contractor shall submit to DOE, no more frequently
than annually, a list of subject inventions disclosed to DOE during a specified period, or a
statement that no subject inventions were made during the specified period; and/or alist of
subcontracts containing a patent clause and awarded by the Contractor during a specified
period, or a statement that no such subcontracts were awarded during the specified period.
The interim report shall state whether the Contractor's invention disclosures were submitted
to DOE in accordance with the requirements of subparagraphs (f)(3) and (f)(4) of this clause.

(2) Final reports. Upon DOE's request, the Contractor shall submit to DOE, prior to closeout of
the contract or within three (3) months of the date of completion of the contracted work, a
list ofall subject inventions disclosed during the performance period of the contract, ora
statement thatno subject inventions were made during the contract performance period;
and/or a list of all subcontracts containing a patent clause and awarded by the Contractor
during the contract performance period, or a statement that no such subcontracts were
awarded during the contract performance period.

(m) Facilities license. In addition to the rights of the parties with respect to inventions or discoveries
conceived or first actually reduced to practice in the course of or under this contract,the Contractor
agrees to and does hereby grant to the Government an irrevocable, nonexclusive,paid-up license in
and to any inventions or discoveries regardless of when conceived or actually reduced to practice or
acquired by the contractor at any time through completion of this contract and which are
incorporated or embodied in the construction of the facility or which are utilized in the
operation of the facility or which cover articles, materials, or products manufactured at the
facility-

(1) To practice or have practiced by or for the Government at the facility, and
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(2)

To transfer such license with the transfer of that facility. Notwithstanding the acceptance
orexercise by the Government of these rights, the Government may contest at any time
the enforceability, validity or scope of, or title to, any rights or patents herein licensed.

(n) Atomic energy.
(1) Pecuniary awards. No claim for pecuniary award of compensation underthe provisions of

the Atomic Energy Act of 1954, as amended, may be asserted with respect to any
invention or discovery made or conceived in the course of or under this contract.

(2) Patent agreements. Except as otherwise authorized in writing by the Contracting Officer,

the Contractor shall obtain patent agreements to effectuate the provisions of
subparagraph (0)(1) of this clause from all persons who perform any part of the work
under this contract, except nontechnical personnel, such as clerical employees and
manual laborers.

(o) Classified inventions.

(1)

(2)

(3)

Approval for filing a foreign patent application. The Contractor shall not file or cause to be
filed an application or registration for a patent disclosing a subject invention related to
classified subject matter in any country other than the United States withoutfirst
obtaining the written approval of the Contracting Officer.

Transmission of classified subject matter. If in accordance with this clause the Contractor
files a patent application in the United States disclosing a subject invention that is classified
forreasons of security, the Contractor shall observe all applicable security regulations
covering the transmission of classified subject matter. If the Contractor transmits a patent
application disclosing a classified subject invention to the United States Patent and
Trademark Office (USPTO), the Contractor shall submit a separate letter to the USPTO
identifying the contract orcontracts by agency and agreement number that require security
classification markings to be placed on the patent application.

Inclusion of clause in subcontracts. The Contractor agrees to include the substance of this
clause in subcontracts at any tier that cover or are likely to cover subject matter classified
forreasons of security.

(p) Records relating to inventions.
(1) Contractor compliance. Until the expiration of three (3) years after final payment under this

(2)

contract, the Contracting Officer or any authorized representative may examine any books
(including laboratory notebooks), records, and documentsand other supporting data of the
Contractor, which the Contracting Officer or authorized representative deems reasonably
pertinent to the discovery or identification of subject inventions,including exceptional
circumstance subject inventions, or to determine Contractor (and inventor)compliance
with the requirements of this clause, including proper identification and disclosure of
subject inventions, and establishment and maintenance of invention disclosure
procedures.

Unreported inventions. If the Contracting Officer is aware of an invention that is not disclosed
by the Contractor to DOE, and the Contracting Officer believes the unreported invention
may be a subject invention, DOE may require the Contractor to submit to DOE adisclosure
of the invention for a determination of ownership rights.
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(3) Confidentiality. Any examination of records under this paragraph is subject to appropriate
conditions to protect the confidentiality of the information involved.

(4) Power of inspection. With respect to a subject invention for which the Contractor has
responsibility for patent prosecution, the Contractor shall furnish the Government, upon
requestby DOE, an irrevocable power to inspect and make copies of a prosecution file for
any patent application claiming the subject invention.

(q) Patent functions. Upon the written request of the Contracting Officer or Patent Counsel, the
Contractor agrees to make reasonable efforts to support DOE in accomplishing patent-related
functions for work arising out of the contract, including, but not limited to, the prosecution of
patent applications, and the determination of questions of novelty, patentability, and
inventorship.

(r) Educational awards subject to 35 U.S.C. 212. The Contractor shall notify the Contracting Officer
prior to the placement of any person subject to 35 U.S.C. 212 in an area of technology ortask
related to exceptional circumstance technology or any person who is subject to treaties or
international agreements as set forth in paragraph (b)(6) of this clause or to agreements other
than funding agreements. The Contracting Officer may disapprove of any such placement.

(s) Annual appraisal by Patent Counsel. Patent Counsel may conduct an annual appraisal to
evaluate the Contractor's effectiveness in identifying and protecting subject inventions in
accordance with DOE policy.

(t) Publication. The Contractor shall receive approval from Patent Counsel prior to releasing or
publishing information regarding scientific or technical developments conceived or first actually
reduced to practice in the course of or under this contract, to ensure such release or publication
does not adversely affect the patent rights of DOE or the Contractor. At the discretion of the
Patent Counsel, authority to review publications prior to release may be delegated to the
Contractor.

(u) Termination of contractor's advance class waiver. If a request by the Contractor for an advance
class waiver pursuant to subparagraph (b)(2) of this clause or a determination of greaterrights
pursuant to paragraph (c) of this clause contains false material statements or fails to disclose
material facts, and DOE relies on the false statements or omissions in granting the Contractor's
request, the waiver or grant of any Government rights (in whole or in part) to the subject
invention(s) may be terminated at the discretion of the Secretary of Energy or designee. Prior to
termination, DOE shall provide the Contractor with written notification of the termination,
including a statement of facts in support of the termination, and the Contractor shallbe allowed
thirty (30) days, or a longer period authorized by the Secretary of Energy or designheefor good
cause shown in writing by the Contractor, to show cause for not terminating the waiveror grant.
Any termination of an advance class waiver or a determination of greater rights is subject to the
Contractor's license as provided for in paragraph (f) of this clause.

(v) Unauthorized Access. The contractor will protect all invention reports, unpublished patent
applications and other invention related information from unauthorized access and disclosure
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using at least commonly available techniques and practices. In the event that the Contractor
becomes aware of unauthorized access to invention reports, unpublished patent applications
andother invention related information, the Contractor shall notify Patent Counsel within 7 days.

(End of clause)

Alternate | - Weapons related subject inventions. (Deviation) As prescribed at 970.2703-2(g),insert
the following definition in paragraph (a) and add subparagraph (b)(10):

(a) Definitions. Weapons related subject invention means any subject invention conceived or first
actually reduced to practice in the course of or under work funded by or through defense programs,
including Department of Defense and intelligence reimbursable work, or the Naval Nuclear
Propulsion Program of the Department of Energy or the National Nuclear Security Administration.

(b) Allocation of Principal Rights. (10) Weapons related subject inventions. Except to the extentthat
DOE is solely satisfied that the Contractor meets certain procedural requirements and DOEgrants
rights to the Contractor in weapons related subject inventions, the Contractor does not have a right

to retain title to any weapons related subject inventions.

(End of alternate)
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INTRODUCTION
The Nevada National Security Site (NNSS) is a site owned by the United States Government, under the
custody of the Department of Energy (DOE), herein referenced as “NNSS,” and is managed and operated
by Mission Support & Test Service, LLC (MSTS). Pursuant to the terms and conditions of the Contract,
this NNSA Performance Evaluation and Measurement Plan (PEMP) sets forth the criteria by which NNSA
will evaluate MSTS’ performance and upon which NNSA shall determine of the amount of award fee
earned. The available award fee amounts for FY 2022 are specified in Section B, Supplies or Services and
Prices/Costs, of the Contract. This PEMP promotes a strategic Governance and Management Framework
in support of the NNSA’s Strategic Vision. The significant challenges of this Vision requires MSTS’
performance in meeting mission milestones of key mission objectives and support in addressing
significant management challenges identified by NNSA.

PERFORMANCE BASED APPROACH
The performance-based approach evaluates the MSTS performance through a set of Goals. Each Goal,
and its associated Objectives and Key Outcomes (KOs), will be measured against authorized work in
terms of cost, schedule, and technical performance, and the respective outcomes, demonstrated
performance, and impact to the DOE/NNSA mission.

MISSION
MSTS shall provide support and infrastructure for experiments and activities at the NNSS and satellite
facilities. MSTS shall be responsible for a wide range of activities in support of DOE/NNSA missions that
include the following: nuclear explosives operations; remote field experiments and operations; physical and
environmental science; nuclear waste management systems and technology; design and fabrication of
electronic, mechanical, and structural systems; remote and robotic sensing; management of multi-
laboratory facilities, mining, engineering, and construction operations; chemical, explosives, and hazardous
materials systems and technologies; intelligence-related work; and waste management for various
categories of waste. MSTS shall be responsible for a wide-range of facilities, laboratories, and equipment
that support the custom design, construction, and fielding of experimental systems ranging from small
electronic and remote sensing packages to fielding complex systems in hostile environments for use
anywhere in the world.

MISSION PERFORMANCE
MSTS is accountable for and will be evaluated on successfully executing program work in accordance
with applicable DOE/NNSA safety and security requirements consistent with the terms and conditions of
the Contract. Protection of worker and public safety, the environment, and security are essential and
implicit elements of successful mission performance. Accordingly, MSTS shall plan safety and security
improvements and accomplishments as an integral component of mission performance contributing to
meeting the affected programmatic Goals. The model for this PEMP is to rely on MSTS’ leadership to use
appropriate DOE contractual requirements and recognized industrial standards based on consideration
of assurance systems, and the related measures, metrics, and evidence. MSTS is expected to manage in
a safe, secure, efficient, effective, results-driven manner, with appropriate risk management and
transparency to the government, while taking appropriate measures to minimize costs that do not
compromise core objectives and mission performance. Products and services are expected to be
delivered on-schedule and within budget.



INNOVATIVE SOLUTIONS
MSTS will recommend innovative, technology/science-based, systems-engineering solutions to the most
challenging problems that face the nation and the globe. MSTS will also provide evidence to support
programmatic needs and operational goals tempered by risk. DOE/NNSA will take into consideration all
major functions including safety and security contributing to mission success. In addition, DOE/NNSA
expects MSTS to recommend and implement innovative business and management improvement
solutions that enhance efficiencies.

CONSIDERATION OF CONTEXT IN PERFORMANCE EVALUATION
The evaluation of performance will consider “context” such as unanticipated barriers (e.g., budget
restrictions, rule changes, circumstances outside MSTS’ control), degree of difficulty, significant
accomplishments, and other events that may occur during the performance period. A significant safety
or security event may result in an overall limitation to adjectival ratings. Such impacts may be balanced
by the response to the incident, and by other initiatives to improve overall safety or security
performance. MSTS is encouraged to note significant safety and security continuous improvements.

PERFORMANCE RATING PROCESS
DOE/NNSA will review performance throughout the performance evaluation period and provide tri-
annual feedback to MSTS highlighting accomplishments and/or issues. At the end of the performance
evaluation period, an evaluation of MSTS’ performance will be completed based on contractor
oversight against the criteria in the PEMP. Sources of oversight data include, but are not limited to,
DOE/NNSA formal assessments, contractor self-assessments, internal and external audits, inspections,
program and project reviews, operational awareness activities, contractor assurance system, etc.

This evaluation will be documented in a Performance Evaluation Report (PER) and will include the
performance ratings and award fee earned for the subject performance evaluation period. Objectives
and KOs (if any) will be assessed in the aggregate to determine an adjectival performance rating for

each Goal. DOE/NNSA will consider MSTS’ end of year self-assessment report in the performance
evaluation. The performance ratings will be determined in accordance with FAR 16.401(e) (3) yielding
ratings of Excellent, Very Good, Good, Satisfactory, or Unsatisfactory. The Goals will then be considered
in the aggregate to provide an overall rating and percentage of award fee earned for the contract.
Notwithstanding the overall strategic framework, any significant failure in any goal may impact the
overall rating and award fee earned. Dollar values contained in the PEMP are provided as guidelines
for developing a recommendation of fee allocation to the Fee Determining Official (FDO). The
final determination as to the amount of fee earned is a unilateral determination made by the FDO.

MSTS may request a face-to-face meeting with the FDO to highlight its strategic performance at the end of
the performance evaluation period. This meeting should occur within the first two weeks after the end of
the period.

PEMP CHANGE CONTROL
It is essential that a baseline of performance expectations be established at the beginning of the
performance period to equitably measure performance, and that changes to that baseline are carefully
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managed. Any change to the PEMP requires concurrence by the appropriate program office and the
NNSA Senior Procurement Executive prior to the Field Office Manager and Contracting Officer signatures.
While recognizing the unilateral rights of DOE/NNSA as expressed in the contract terms and conditions,
bilateral changes are the preferred method of change whenever possible.

FEE ALIGNMENT AND “AT-RISK” AWARD FEE ALLOCATION
This table is provided for information only and does not change the terms and conditions of the
contract. “At-Risk” Award Fee (AF) is applied to goals 1, 2, 5, and 6 and Fixed Fee (FF) is applied to goals
3 and 4. Goal 3 displays total estimated fee attributable to DOE work. The sum of dollars available for
goals 1, 2, 5, and 6 equals total AF for both DOE and NNSA work. The dollars available for goal 4 is the
total FF for both DOE and NNSA work. All goals, including those with FF, will receive an adjectival
assessment as a part of the Corporate Performance Evaluation Process (CPEP).

Fixed Fee (FF), Award Fee (AF), SPP Fixed Fee (SPP FF)

Goal Fee Amount Fee Type
Goal-1: Mission Execution: 5 62M Award Fee (At-Risk)
Nuclear Weapons
Goal-2: Mission Execution: .
Global Nuclear Security 3.75M Award Fee (At-Risk)
Goal-3: DOE and *DOE - TBD *DOE - (FF + AF)
Strategic Partnership Projects (SPP) SPP - TBD SPP - Fixed Fee
Goal-4: Mission Execution: Science, $-0- Fixed Fee
Technology, and Engineering (ST&E)
Goal-5: Mission Enablement 5.62M Award Fee (At-Risk)
Goal-6: Mission Leadership 3.74M Award Fee (At-Risk)

*Display of total estimated fee attributable to DOE work.

The amounts are based on estimated values for FY 2022 and will change slightly as actual values for various
categories of work are established with FY 2022 budgets.

UNEARNED FEE
DOE/NNSA reserves the right to withdraw and redistribute DOE/NNSA unearned fees.

AWARD TERM INCENTIVE (N/A)



Goal-1: Mission Execution: Nuclear Weapons

Successfully execute the cost, scope, and schedule of the Nuclear Stockpile mission work for Defense
Programs work in a safe and secure manner in accordance with DOE/NNSA priorities, Work
Authorizations, and Execution/Implementation Plans.

Objectives:
Objective-1.1:

Objective-1.2:

Objective-1.3:

Objective-1.4:

Objective-1.5:

Key Outcome(s):

KO01.1:

Complete program work requirements and activities that 1) comply with an effective
and established site-wide quality assurance program that integrates weapons quality
requirements; 2) maintain a resilient supplier base; 3) improve modeling and analysis
capabilities to accurately measure production; 4) improve production capability,
material accountability, quality, and cost per unit work performance; 5) implement
measures for improving responsiveness and resilience of required production
capabilities; 6) meet transportation requirements; and 7) execute design, development,
production and delivery in a safe, secure, reliable, and cost effective environment.

Execute production modernization processes and activities to sustain and improve
production capabilities, equipment, and infrastructure for 1) War Reserve (WR)
production site-to-site interface controls; 2) components (primary, secondary, non-
nuclear) modernization and production; 3) strategic materials capabilities and
productions; and 4) improve safety margins, technology maturation strategies, and
qualification, logistics, and security plans collaboratively across the NSE.

Provide the knowledge and expertise to maintain confidence in the nuclear stockpile
without additional nuclear explosive testing by developing, maturing, and applying
innovative strategies and technologies to sustain a robust stockpile and improve
science and engineering capabilities, facilities and essential skills to support existing
and future nuclear security enterprise requirements.

Execute stockpile system maintenance, production, limited-life component exchanges,
weapon containers, surveillance, assessment, development studies/capability
improvements, weapon program planning/support and dismantlement and
disposition activities to meet DoD commitments and deliver the annual stockpile
assessment.

Work as a team on stockpile modernization program scope to 1) achieve and maintain
program delivery schedules; 2) lower risk to achieving First Production Unit (FPU),
Initial Operational Capability (I0C), and Final Operational Capability (FOC); 3) improve
manufacturability and supply chain execution; and 4) control costs.

TRIAD, LLNS, NTESS, and MSTS will collaborate to execute subcritical experiments to
provide data relevant to improving our predictive capability and for certification of the
current and future stockpile, and will collaborate to execute the Enhanced Capabilities
for Subcritical Experiments sub-program, including the Ula Complex Enhancements
Project, in accordance with negotiated outcomes. (NA-11)



KO01.2: TRIAD, LLNS, NTESS, and MSTS will collaborate to execute complimentary
aging/production science experiments to provide data relevant to assessing the
longevity of the current stockpile and planning for the future stockpile (e.g.
requirements definitions, production efficiencies). (NA-11)



Goal-2: Mission Execution: Global Nuclear Security

Successfully execute the cost, scope, and schedule of the authorized global nuclear security mission
work in a safe and secure manner to include the Defense Nuclear Nonproliferation, Nuclear
Counterterrorism and Counterproliferation, and Incident Response missions in accordance with
DOE/NNSA priorities, Work Authorizations, and Execution/Implementation Plans,

Objectives:

Objective-2.1: Support efforts to secure, account for, and interdict the illicit movement of nuclear

weapons, weapons-useable nuclear materials, and radiological materials.

Objective-2.2: Support U.S. national and nuclear security objectives in reducing global nuclear security

threats through the innovation of unilateral and multi-lateral technical capabilities to
detect, identify, and characterize: 1) foreign nuclear weapons programs, 2) illicit
diversion of special nuclear materials, and 3) global nuclear detonations.

Objective-2.3: Support efforts to achieve permanent threat reduction by managing and minimizing

excess weapons-useable nuclear materials and providing nuclear materials for peaceful
uses.

Objective-2.4: Support efforts to prevent proliferation, ensure peaceful nuclear uses, and enable

verifiable nuclear reductions in order to strengthen the nonproliferation and arms
control regimes.

Objective-2.5: Sustain and improve nuclear counterterrorism and counterproliferation science,

Key Outcome(s):

KO 2.1:

KO 2.2:

technology, and expertise; execute unique emergency response missions, implement
policy in support of incident response and nuclear forensics missions, and assist
international partners/organizations.

(1) Complete scheduled LYNM PE1 experiments and activities required for the
Experiment Operations Readiness Review; (2) complete procurement actions for
second-phase LYNM PE1 mining; (3) finalize SPE RV-DC testbed design and integrated
schedule and complete procurement actions for drilling two exploratory boreholes; and
(4) complete scheduled ASPEN project activities in coordination with DNN R&D. (NA-
22)

Sustain Field Operations - Support Nuclear Emergency Support Team (NEST) objectives
by maintaining the capability to deploy technically trained staff, as well as train, provide
watch bill support, organize, and equip NEST field elements. Manage and operate
National Emergency Response Facilities used for the disassembly and disposition of
nuclear devices or materials. Fulfill assigned nuclear forensics National Nuclear Material
Archive (NNMA) tasks in accordance with task plans and deliverable schedules. (NA-80)



Goal-3: DOE and Strategic Partnership Projects Mission Objectives

Successfully execute high-impact work for DOE and Strategic Partnership Project Mission Objectives
safely and securely. Demonstrate the value of the work in addressing the strategic national security

needs of the U.S. Government.

Objectives:
Objective-3.1: Pursue and perform high-impact work for DOE that strategically integrates with the

DOE/NNSA mission, and leverages, sustains and strengthens unique science and
engineering capabilities, facilities, and essential skills.

Objective-3.2: Pursue and perform high-impact Strategic Partnership Projects that strategically
integrates with the DOE/NNSA mission, and leverages, sustains and strengthens unique
science and engineering capabilities, facilities, and essential skills in support of national

security mission requirements.

Key Outcome(s): None



Goal-4: Mission Execution: Science, Technology, and Engineering (ST&E)

Successfully advance national security missions and advance the frontiers of ST&E. Effectively manage
Site Directed Research and Development (SDRD) and Technology Transfer, etc. in a safe and secure
manner in accordance with DOE/NNSA priorities, Work Authorizations, and Execution/Implementation

Plans.

Objectives:
Objective-4.1:

Objective-4.2:

Objective-4.3:

Objective-4.4:

Objective-4.5:

Key Outcome(s):

Execute a research strategy that is clear and aligns discretionary investments (e.g.,
SDRD with NNSS’ strategy and supports DOE/NNSA priorities.)

Ensure that research is relevant, enables the national security missions, and benefits
DOE/NNSA and the nation.

Ensure that research is transformative, innovative, leading edge, high quality, and
advances the frontiers of science and engineering.

Maintain a healthy and vibrant research environment that enhances technical
workforce competencies and research capabilities.

Research and develop high-impact technologies through effective partnerships and
technology transfer mechanisms that support the NNSS’s strategy, DOE/NNSA
priorities and impact the public good; and ensure that reporting, publishing, and
information management requirements of federally funded scientific research and
development are implemented (via DOE’s Public Access Plan) and per DOE’s Scientific
and Technical Information Management directive (DOE O 241.1B).

None

10



Goal 5: Mission Enablement

Effectively and efficiently manage the safe and secure operations of the NNSS in accordance with cost,
scope and schedule while maintaining an NNSA enterprise-wide focus; demonstrating accountability for
mission performance and management controls; successfully executing cyber, technical, informational,
and physical security requirements, and assure mission commitments are met with high-quality products
and services while partnering to improve the site infrastructure. Performance will be measured by the
contractor’s assurance system, NNSA metrics, cost control, business and financial operations, project
baselines, implementation plans, assessment and audit results, etc., with a focus on mission enablement.

Objectives:
Objective-5.1:

Objective-5.2:

Objective-5.3:
Objective-5.4:

Objective-5.5:

Objective-5.6:

Objective-5.7:

Objective-5.8:

Objective-5.9:

Deliver effective, efficient, and responsive Environment, Safety, Health and Quality
(ESH&Q) and radioactive waste management.

Execute design and construction projects to achieve the scope on schedule and on budget
with no significant quality or safety issues while partnering with NNSA to achieve
balanced cost and schedule risk through effective acquisition approaches and processes.

Deliver effective, efficient, and responsive safeguards and security.

Manage NNSA infrastructure to maintain, operate and modernize DOE/NNSA facilities,
infrastructure, and equipment in an effective, energy efficient, resilient manner that
minimizes operational, security, and safety risks. Improve site conditions via: 1)
disposition of materials and infrastructure in accordance with established priorities, 2)
increasing the viable use of facilities and equipment, 3) delivering cost efficient
improvements, and 4) focus on the amount of predictive/preventive maintenance work
to reduce risks of disruption to mission operations. Demonstrate progress to advance
the Department of Energy’s crosscut initiative to halt the growth of deferred
maintenance and support arresting the declining state of infrastructure while working
collaboratively with NNSA to implement management improvements (e.g., G2, MDI,
BUILDER, Site and Area Planning, and AMPs). Improve performance in meeting NNSA’s
sustainability goals with a focus on maximizing energy efficiency for enduring
infrastructure and supporting the use of Energy Savings Performance Contracts, Utility
Energy Service Contracts, and Power Purchase Agreements.

Deliver efficient, effective, responsible and transparent financial management
operations and systems including financial integration reporting; budget formulation
and execution; and internal controls.

Deliver efficient and effective management of legal risk and incorporation of best legal
practices.

Deliver effective, efficient, and responsive information technology systems and
cybersecurity that provides for a comprehensive mission and functional area delivery
through the completion of the implementation factors established in the NA-IM IT and
Cybersecurity Program Execution Guidance.

Deliver effective, efficient, and responsive site emergency management programs in
support of the DOE/NNSA Emergency Management Enterprise.

Deliver efficient, effective, and compliant business operations including, but not limited
to, procurement, human resources, and property systems, in support of NNSA missions.
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Focus areas to include: major acquisitions; subcontractor evaluation, selection, and
management; achievement of small business and socioeconomic goals; support provided
to the NSE Workforce Recruitment Strategy; strategic management of integrated
recruiting, retention, and diversity programs; and cost effective compensation and
benefits programs.

Key Outcome(s):

KO 5.1:

KO 5.2:

KO 5.3:

KO 5.4:

KO 5.5

Plan and execute projects, including the MSTS assigned projects in the Enhanced
Capabilities for Subcritical Experiments portfolio and the Ula Complex Enhancements
Project, in accordance with scope, cost, and schedule baselines. Emphasis will be placed
on risk management, resource utilization, cost estimation, cross-functional
communication, effective procurement, cost control, quality, and integration of safety
and security practices into all project aspects. (APM-20)

Develop processes and implementing procedures for the establishment of the Annual
Controlled Baseline pursuant to clause B-8 of the contract. Emphasis will be placed on
the process framework to include assigning roles and responsibilities, establishing
timelines, addressing change control, identifying integration of systems’ data and using
existing processes. (APM-10)

Implementation of an aggressive multi-year plan for the disposition of excess and standby
assets that supports site-wide long-term planning. (NA-50)

Demonstrate a reduction in negative or undesired schedule and cost variances in
approved baselines for infrastructure projects. (NA-50)

Develop, manage and implement the NNSS authorization basis process for work
performed by the NVE (e.g,, General Use & Operations, Siting & Screening, REOP, nuclear
safety basis, security, emergency management, and environmental & waste compliance
processes) using a quality assurance process that promotes efficiency and increases the
likelihood of successfully delivering on goals and objectives with minimal rework.
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Goal-6: Mission Leadership

Successfully demonstrate leadership in supporting the direction of the overall DOE/NNSA mission,
cultivating a Performance Excellence Culture that encompasses all aspects of operations and continues to
emphasize safety and security, improving the responsiveness of MSTS’ leadership team to issues and
opportunities for continuous improvement internally and across the Enterprise, and parent company
involvement/commitment to the overall success of the NNSS and the Enterprise.

Objectives:
Objective-6.1: Define and implement a realistic strategic vision for the NNSS, in alighment with the
NNSA Strategic Vision, which demonstrates enterprise leadership and effective
collaborations across the NNSA enterprise to ensure DOE/NNSA success.

Objective-6.2: Demonstrate performance results through the institutional utilization of a Contractor
Assurance System and promoting a culture of critical self-assessment, transparency,
and accountability through the entire organization, while also leveraging parent
company resources and expertise.

Objective-6.3: Demonstrate collaborative activities/deliverables to other partners that provide
tangible benefits to reducing the risk meeting Goal 1 requirements. This includes—
1) Develop, integrate, communicate and implement enterprise-wide plans; 2)
provide solutions and actions that improve Design Agency and Production Agency
teaming; 3) drive cultural changes with measurable and sustainable improvements;
4) optimize make/buy decisions and processes to qualify in-house and COTS
components; 5) plan, manage, and execute small projects critical to mission success;
and 6) achieve life cycle efficiencies throughout the DOE/NNSA complex.

Objective-6.4: Exhibit professional excellence in performing roles/responsibilities while pursuing
opportunities for continuous learning and demonstrated improvements.

Objective 6.5: Demonstrate leadership in driving enhanced and sustainable formality and rigor of
operations through proactive implementation of effective and efficient measures to
minimize operational upsets that have potential to impact mission.

Key Outcome(s):
KO 6.1: Demonstrate Operational leadership to resolve mission, safety and security concerns in
a timely manner and provide objective evidence of the effectiveness or success of actions
taken.
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FAR 16.401 (e) (3) AWARD FEE ADJECTIVAL RATINGS AND SUPPLEMENTAL
DEFINITIONS

Excellent 91%-100% Contractor has exceeded almost all of the
significant award-fee criteria and has met
overall cost, schedule, and technical
performance requirements of the contract in
the aggregate as defined and measured
against the criteria in the award-fee plan for
the award-fee evaluation period.

This performance level is evidenced by at
least one significant accomplishment, or a
combination of accomplishments that
significantly outweigh very minor issues, if
any. No significant issues in performance
exist.

Very Good 76% - 90% Contractor has exceeded many of the
significant award-fee criteria and has met
overall cost, schedule, and technical
performance requirements of the contract in
the aggregate as defined and measured
against the criteria in the award-fee plan for
the award-fee evaluation period.

This performance level is evidenced by
accomplishments that greatly outweigh
issues. No significant issues in performance
exist.

Good 51%-75% Contractor has exceeded some of the
significant award-fee criteria and has met
overall cost, schedule, and technical
performance requirements of the contract in
the aggregate as defined and measured
against the criteria in the award-fee plan for
the award-fee evaluation period.

This performance level is evidenced by
accomplishments that slightly outweigh
issues. No significant issues in performance

exist.
Satisfactory No greater Contractor has met overall cost, schedule,
than 50% and technical performance requirements of

the contract in the aggregate as defined and
measured against the criteria in the award-
fee plan for the award-fee evaluation period.

This performance level is evidenced by issues
that slightly outweigh accomplishments.
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Unsatisfactory 0% Contractor has failed to meet overall cost,
schedule, and technical performance
requirements of the contract in the
aggregate as defined and measured against
the criteria in the award-fee plan for the
award-fee evaluation period.

This performance level is evidenced by issues
that significantly outweigh accomplishments,

if any.

Definitions:

An Accomplishment is an achievement or success in the performance of contract
requirements that exceeds standards or expectations. Examples might be performing full
contract requirements under budget while meeting or beating schedule baselines or
performing additional scope within the initial cost targets with no negative effect on
requirements or other programs, indicating continued performance improvement.

An Issue is a point in question or a matter that raises concerns regarding successful performance
of contract requirements within scope, cost (budget), and schedule baselines or concern of
negative effect on requirements or other programs, indicating a decline in performance that needs
attention and improvement.
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